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REVISION OF THE STATUTES OF MASSACHUSETTS. 4 
f 


The Revised Statutes of Massachusetts, passed in the 

year eighteen hundred and thirty-six, have ever since stood ii 
() as the foundation of the written law of this commonwealth, Hi 

) and have served as the model on which many similargworks f 

have been formed in other States. In all substantial i 
respects this great work has borne the test of time remark- “Nig 

4 ably well. Some repetitions and inaccuracies are found in 
it, and a good many passages which required judicial inter- 
pretation; but, upon the whole, it is accounted, by bench 
and bar, not only as of binding authority, which its enactment ul 
made it, but as forming, with its notes, a valuable com- ih 
mentary on the laws which it undertook to classify and q\ 
condense. In point of style, it has always appeared to 
us to be as nearly perfect as human infirmity is likely to . 
permit, though erring a little, perhaps, on the side of a 
prudent redundancy of expression. 

But in the twenty years which have elapsed since this f 
body of laws was framed, our legislature has been very 4 
busy. The increase of population and of trade, and the i) 
change of manners and times have borne their fruit in legis- / 
lation. Some whole branches of law, such as those relat- 
ing to insolvent debtors, to railroads, and to mutual fire 4 
VOL. XXI.—NO. IX. 33 
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insurance companies, have been almost created; others, 
like those relating to husband and wife, and much of the 
criminal law, have been greatly modified. The acts, too, 
which express these alterations, are very numerous, and 
have, often, been drawn in haste, without any strict regard 
to the existing statutes, and no pains has been taken in 
most of them to define, in terms, what parts of former acts 
should be considered as repealed. 

In consequence of this great variety and confusion of 
legislation the statute law has become an intricate maze, 
of which the unlearned, who yet are conclusively presumed 
to be intimately acquainted with its windings, can hardly 
find the clue ; and which, even to the profession, is often a 
stumbling block, from the difficulty of reconciling or deciding 
between the nice shades of apparent contradiction. 

The legislature of the year eighteen hundred and fifty-five, 
mindful of these things, and acting upon the report of a 
special commission appointed for the purpose by the pre- 
ceding legislature, passed a resolve, providing for the 
appointment by the governor and council, of “three able 
and discreet persons, learned in the law, to be commission- 
ers for consolidating and arranging the general statutes of 
the commonwealth.’”’ The commissioners were required to 
follow the general form and method of the Revised Statutes, 
and to indicate in the margin of their report, the laws con- 
solidated and arranged, and the leading judicial decisions 
upon the same; they were authorized to omit redundant 
and obsolete enactments, and to condense the language 
of existing laws so far as clearness and fulness of expres- 
sion would admit; and finally to “suggest any mistakes, 
omissions, inconsistencies and imperfections” found to exist, 
and the mode by which they might be corrected and supplied. 

His Excellency Governor Gardner, appointed, as the com- 
mission under this resolve, Joel Parker, of Cambridge; Wm. 
A. Richardson, of Lowell ; and Andrew A. Richmond, of North 
Adams. The commissioners’ report is now ready, and will 
be presented to the legislature, which meets on the first 
Wednesday of the present month. It is printed in five 
parts, in the form of statutes, arranged like the 
Revised Statutes, with explanatory notes by the com- 
missioners, appended to each ch»pter, and a general in- 
troduction. The report is signed only by the chairman 
and Mr. Richardson, Mr. Richmond having been prevented 
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by severe illness from attending to the duties of his office 


for the greater part of the last year. We shall treat it 
therefore as the work of the two gentlemen first above 
n med. 

The chairman of the commission enjoys a high reputation 
for ability, learning and legal acumen, well deserved by his 
faithful and distinguished services as chief justice of the high- 
est court of another State, and as senior professor of the Law 
School at Cambridge. Mr. Richardson has served uprightly 
and ably in the judiciary of this commonwealth, and is known 
as a gentleman of great industry, learning and accuracy. 
He probably owed his appointment upon this commission 
chiefly to the fact that he had already, in the course of his 
own studies, made annotations of more than a thousand 
judicial decisions bearing upon our statute law. Both are 
gentlemen whom to know is to respect. 

The necessary length of the report, and its great variety 
of topics, have rendered it quite impossible for us to exam- 
ine critically any considerable part of it. We have taken 
five or six chapters, embracing the law of taxation, of hus- 
band and wife, and the organization, jurisdiction and pow- 
ers of the higher courts, and given to them a thorough and 
careful consideration. We have no reason to suppose that 
these chapters are other than a fair specimen of the whole 
work. We took them up because they happened to be upon 
subjects of great importance, with which every lawyer must 
be familar. In any general comments which we may make, 
our readers will understand that we neither have nor pro- 
fess any accurate acquaintance with any other parts of 
the report. And if any of our remarks should seem critical 
and fastidious, our readers and the learned commissioners 
will remember that such an examination as we propose is 
nothing, if not critical, and that the great importance of 
the subject makes close scrutiny a duty, while the fact that 
the laws are, as yet, only proposed, and not enacted, may 
render even the closest scrutiny useful. 

The work before us bears the marks of the learning and 
talents of its authors. The laws are, so far as a very gen- 
eral examination will serve us to ascertain, well collated, 
and arranged according to the instructions contained in the 
resolve, and there is very great value in the code thus 
presented to us. The marginal citations have been made 
with great pains and fidelity, and the whole report is a 



































~ + ee ee = 

















516 Revision of the Statutes of Massachusetts. 


most valuable depository of and index to the statutes. 
To bring it to the business test, it is worth much more 
than the compensation of the commissioners, and the 
expenses thus far incurred, will amount to. In a work 
so laborious and so difficult, errors are to be expected, 
are indeed, to a certain extent, unavoidable, and we are 
far from intending to be understood by any remarks we 
may make on such errors, to imply that similar errors 
might not be found, and in greater degree, in most legisla- 
tive productions of these days. 

In examining minutely those parts of the work which 
we have above enumerated, we find that the learned com- 
missioners labor under two special disqualifications. They 
have not sufficient practical knowledge of the present state 
of our statute law; a knowledge to be acquired only by every 
day practice, in court or in chambers, and without which no 
man, whatever his talents and whatever his acquirements 
in other respects, could safely venture upon the work which 
the learned commissioners have undertaken. And, secondly, 
the learned commissioners have not applied to the execu- 
tion of their task a perfectly nice and critical appre- 
ciation of the idioms of the English language; a most com- 
mon failing in our legislators, and perhaps taken, in this 
instance, by contagion from the more recent of the laws with 
which the commissioners have been so closely connected. 

We will consider, first, the language of the report; a 
most important matter, for in a science which depends 
on language for its expression, the care and precision 
with which that language is employed, are of vital conse- 
quence, especially so in the written law, which is subjected 
in court to so much interested criticism. Captiousness, 
even, on the part of the learned commissioners, and their 
critics, may save much future quibbling. 

The language of the existing statutes was expressly 
recommended to the care of the commissioners in the 
resolve under which they were appointed, and they have 
evidently observed the recommendation. They have be- 
stowed vast labor upon the correction of the Revised 
Statutes, omitting words and clauses which seemed to them 
redundant, and varying expressions which they found monot- 
onous. 

We will give a few examples, taken at random, which 
will, we suppose, exhibit a tolerably fair view of their 
method, except that it will not fully indicate the consider- 





vedi ae Sp Nelle T eberees 60 = hi 


Revision of the Statutes of Massachusetts. 517 


able condensation which they have undoubtedly made, nor 
on the other hand, the great variety of trifling alterations 
introduced into contiguous sections, clauses and para- 
graphs, to avoid sameness of sound. 


Rev. Sts. c. 7, §16...... “ They 
shall in like manner assess all county 
taxes, which shall be duly certified 
to them, and all town taxes duly vo- 
ted by their respective towns, and all 
taxes duly voted and certified by any 
school districts therein.” 

Rev. Sts. c. 7, $13.“ Partners in 
mercantile or other business, whether 
residing in the same or different 
towns, may be jointly taxed, under 
their partnership name, in the town 
where their business is carried on, 
for all the personal property em- 
ployed in such business,” ete. 

Rev. Sts. c. 7. § 7. “ All taxes on 
real estate shall be assessed in the 
town where the estate lies, to the 
person who shall be either the owner 
or in possession thereof, on the first 
day of May. And in cases of mort- 
gaged real estate the mortgageor 
shall, for the purposes of taxation, be 
deemed the owner, untill the mort- 
gagee shall take possession, after 
which the mortgagee shall be deemed 
the owner.” 

Rev. Sts. c. 7, §41. “No abate- 
ment shall be allowed to any person 
unless he shall have made applica- 
tion therefor, within six months after 
the date of his tax bill.” 


Rev. Sts. c. 8, §3 “The collec- 
tor shall, before distraining the goods 
of any person for his tax, demand 

ayment thereof from such person, 
if to be found within his precinct, 
which demand shall be male either 
of the party personally, or at the 
place of his usual abode.” 


Rev. Sts. c. 8, §5. “If in the as- 
sessors’ lists, or in their warrant, etc., 
there shall be any error in the name 
of any person taxed, the tax assessed 
to him may, notwithstanding such 
error, be collected of the person in- 
tended to be taxed, providet he is 
taxable and can be identified by the 
assessors.” 


New Revision, c. 11, § 17...“ They 
shall in like manner assess all county 
taxes which shall be duly certified to 
them, all city or town taxes voted by 
their places, and all taxes duly voted 
and certified by school districts there- 
in.” 

New Revision, c. 11, § 15. “ Part- 
ners in mereantile or other business, 
whether residing in the same or dif- 
ferent places, may be jointly taxed 
under their partnersbip name in the 
place,” ete., (as before.) 


New Revision, c. 11, § 8. “ Taxes 
on real estate shall be assessed in the 
city or town where the estate lies, to 
the person who is either the owner 
or in possession thereof on the first 
day of May. Mortgageors of real 
estate shall, for the purposes of taxa- 
tion, be deemed owners until the 
mortgagee shall take possession, after 
which the mortgagee shall be deemed 
the owner.” 


New Revision, c. 11, $45. “No 
abatement shall be allowed to a per- 
son unless he makes application 
therefor within six months after the 
date of his tax bill.” 

New Revision, c. 12, §3. “ Col- 
lectors shall, before distraining the 
goods of a person for his tax, demand 
payment thereof from such person, 
either personally or at his usual 
place of ahode, if to be found within 
their precinct.” 


New Revision, ¢. 12, §6. “If in 
the assessors’ lists or in their war- 
rant, etc., there is an error in the 
name of a person taxed, the tax as- 
sessed to him may be collected of 
the person intended to be taxed, if 
he is taxable and can be identified 
by the assessors.” 
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Rev. Sts., passim. “ When it shall New Revision, passim. “ When it 
appear, or shall be made to appear,” appears,” ete. 
ete. 


Rev. Sts. “If it be.” New Revision. “If it is.” 
Rev. Sts. “When any person New Revision. “ When a person 
shall do,” ete. “Every person who.” does,” ete. “ Whoever.” 


We have abstained from particular comments upon these 
passages, as cited; but if our readers have carefully com- 
pared the two versions, and especially if they are in a posi- 
tion to carry the investigation a little farther than our limits 
will allow us to do in this place, they will find that the learned 
commissioners have constantly aimed at improving the sound, 
without changing the sense, and in the course of this lau- 
dable endeavor, have substituted, in numerous instances, the 
plural for the singular, as where they have set two or 
more collectors to demand payment of one tardy tax-payer, 
and have declared two or more mortgageors to be owners 
of real estate until one mortgagee takes possession, when 
he becomes the owner; put the indefinite a for the definite 
the and for the distributive any or every, and have used the 
present tense of the indicative in place of the future and 
the subjunctive. To rid themselves, also, of the awkward 
repetitions of “city or town,” an expression which they 
have unnecessarily substituted for “town” alone, (Rev. Svs., 
c. 2, § 6, clause 17,) they have resorted to the much more 
awkward and quite inexact word “place,” which in respect 
to its position in idiomatic English, may be said to be 
“nowhere.” 

We will leave this part of our subject with two or three ele- 
mentary observations on language, to which the learned 
commissioners are quite welcome. 

Ist. In a body of laws, as in all scientific expositions, true 
elegance must coincide with exactness of expression; and 
when the same idea is to be repeated, it is not only allowa- 
ble, but necessary to repeat the same words, unless some 
other words express the idea with equal precision. 

2d. The indefinite article is not adapted to the designation 
of a definite object. 

3d. The present tense of the indicative mood is not 
eapable of doing the work of all the other moods and tenses, 
excepting in a very imperfect manner. 

In turning to the sections of these same chapters, which 
are taken from laws passed since 1836, and confining our 
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attention still chiefly to clearness and perspicuity of ex- 
pression, we see cause to regret that the learned commis- 
sioners had not devoted to the careful reconstruction of 
these laws a considerable part of the great labor which they 
have expended in gilding the refined gold of the Revised 
Statutes. They give us such rough jewels as these: 

Ch. 11., § 5. (Declaring what property shall be exempted 
from taxation. ) 

Tenth. The property to the amount of five hundred dollars of a widow 
or unmarried female, and of any female minor whose father is deceased, if 


her whole estate real and personal not otherwise exempted from taxation 
does not exceed in value the sum of one thousand dollars. 


Why the property of “female minors” who are neither 
single nor widows, that is, who are married, should be 
exempted from taxation because their fathers are dead, is 
not apparent, seeing that they are by their marriage eman- 
cipated from the paternal control and entitled to support 
from their husbands only. 

Again, in the same chapter. 

Sect. 12. Clause 1. All goods, wares, merchandise, and other stock 
in trade, including stock employed in the business of manufacturing or of 
the mechanic arts, in cities or towns within the state, other than where 
the owners reside, shall be taxed in those places where the owners hire 
or occupy manufactories, stores, shops, or wharves, whether such ; property 
is within said _ or elsewhere on the first day of May of the year when 
the tax is made. 

We hope the assessors will know how to “ make ” their 
taxes on these goods which are and yet are not in cities or 
towns other than where the owners live, and which are to 
be taxed in some place which is neither here nor there; 
especially if the owners of these goods should happen to 
occupy stores, &c., in more than one town. 

Sect. 20. Keepers of taverns and boarding houses, and masters and 
mistresses of dwelling houses, shall, upon application of an assessor in the 
place where their house is situated, give information of the names of all 
= residing therein and liable to be assessed for taxes. Every such 

eeper, master, or mistress, refusing to give such information, or know- 
ingly giving false information, shall iorfeit twenty dollars for each offence. 

We should think the verbal critics of the Revised Statutes 
might have translated this section somewhat after this 
manner: “Every householder shall, upon application of an 
assessor of the town where his house is ‘situated, give the 
names of all persons residing in said house, ete., and upon 
refusal, ete.” 
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One more example and we have done with this topic. 


Sect. 48. When a person shall seven days or more prior to any 
election give notice in writing, accompanied by satisfactory evidence to 
the assessors of a city or town, that he was at the time of the last annual as- 
sessment of taxes in such place an inhabitant thereof and liable to pay a 
ae tax, and shall furnish under oath a true list of his polls and estate, 

th real and personal not exempt from taxation, the assessors shall assess 
him for his polls and estate in the same manner they would have done if 
such list had been duly brought in; and the assessors shall, five days at 
least before any election, deposit with the clerk of the place a list of the 
persons so assessed. The tax thus assessed shall be entered in the tax list 
of the collector of the city or town, and he shall collect and pay it over as 
specified in his warrant. 


The meaning of this section would be more correctly 
rendered thus: 

“ Whenever any person shall, seven days or more before 
any election, give written notice and satisfactory proof to 
the assessors of any town, that he was an inhabitant of 
such town and liable to assessment but not assessed there- 
in, at the time of the last annual assessment of taxes, and 
shall furnish under oath a true list of his polls, ete., the 
assessors shall assess him therefor as if his list had been 
duly brought in, and shall enter the tax thus assessed in 
the tax list of the collector of the town, who shall collect 
and pay it over as if originally entered therein. And the 
assessors shall, five days at least before every election, de- 
posit with the clerk of the town a list of the persons so 
assessed.” 

We have added here the requirement that the person 
claiming this privilege shall not have been already assessed ; 
as the report stands, any one might wait until his tax bill 
was rendered, and then claim, under this section, the right 
to bring in his list with the same effect as if rendered at 
the proper time. 

These examples of inadequate and inelegant expression 
might be indefinitely extended, but our limits oblige us to 
turn to such mistakes of substance as we have found in the 
few chapters which we have examined, and which we have 
ventured to attribute to a want of practical knowledge of 
the existing law. 

We begin with the chapters on the supreme court, court 
of common pleas, and superior court, and find some extra- 
ordinary blunders in the important matter of their respec- 
tive authority and jurisdiction in civil cases. 
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The supreme court has exclusive original jurisdiction of 
actions of waste and of tort in the nature of waste, writs 
of entry and other real actions, (except for the foreclosure 
of mortgages,) and of all suits in equity; excepting that 
in a few special cases equity powers are given to the 
court of common pleas. The court of common pleas has 
exclusive original jurisdiction of complaints for flowing land, 
and of all personal actions at law in which the damages 
demanded or property claimed are between one hundred 
and three hundred dollars in amount or value. The two 
courts have concurrent jurisdiction of writs of entry for 
the foreclosure of mortgages, actions respecting easements 
on real estate, petitions for partition, and of all civil actions 
not exclusively cognizable by either, in which the damages 
demanded or property claimed exceeds three hundred dol- 
lars in amount or value. The superior court is, in effect, 
the court of common pleas, applied to one county only, 
excepting that the limit of its exclusive jurisdiction, where 
jurisdiction depends upon the amount involved, is placed at 
three thousand, instead of three hundred dollars. And in 
any civil action brought originally in the court of common 
pleas or superior court, in which the value of the prop- 
erty claimed or the amount of damages demanded exceeds 
the limit of the exclusive jurisdiction of that court, the 
defendant has the important privilege of removing the action 
to the supreme court for trial, if he will at the first term 
make affidavit that he has a substantial defence, and intends 
to bring the cause to trial. But no actions are to be taken 
to the supreme court after trial, excepting for misdirec- 
tion or mistake of the court in matters of law. 

If our readers will bear this statement of the law in 
mind, they will see, as we examine the chapters now before 
us, that the learned commissioners have, unconsciously, and 
by apparently slight inaccuracies of expression, introduced 
much confusion into the important subject of the jurisdic- 
tion of the higher courts. 

The chapter on the supreme court proposes no change 
in the jurisdiction of that court, but defines it much as we 
have done above ; excepting that itdoes not purportto reserve 
to the court of common pleas the small number of chancery 
powers which they now have, and which, as is apparent from 
other parts of the report, the learned commissioners mean 
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they should retain. In the chapter concerning the court of 
common pleas, however, we find the following language : 


Chapter 113, § 4. The court shall have exclusive original jurisdiction 
of complaints for flowing land, and of all civil actions not cognizable by 
police courts and justices of the peace and of which the supreme judicial 
court has no jurisdiction. 

§ 5. The court shall have original and concurrent jurisdiction with the 
supreme judicial court of writs of entry for the foreclosure of mortgages, 
actions respecting easements on real estate, petitions for partition, and of 
all other civil actions in which the sum demanded in damages exceeds 
three hundred dollars ; and original and concurrent jurisdiction with police 
courts and justices of the peace, of actions of contract, tort, and replevin, 
of which such justices have jurisdiction, where the debt or damages de- 
manded or the value of the property alleged to be detained exceeds twenty 
and does not exceed one hundred dollars; except actions of replevin of 
beasts distrained for the recovery of any penalty or forfeiture or to obtain 
satisfaction for damages. 


What are the “other civil actions” of all which this 
court is to have concurrent jurisdiction with the supreme 
judicial court? We do not see how the word “other” 
can be construed to relate to any actions excepting such as 
the context points out; it can hardly refer back to the 
chapter on the supreme court, in which certain civil actions 
are placed under the exclusive cognizance of that court. If 
not, this section purports to give to the court of common 
pleas concurrent jurisdiction of real actions in which dam- 
ages happen to be demanded, of actions of waste and of tort 
in the nature of waste, all which have heretofore belonged, 
and which the commissioners have already said shall con- 
tinue to belong, exclusively to the higher tribunal. In the 
act from which this section was taken there is no such 
ambiguity. 

To make amends to some extent for this enlargement of 
its powers, the commissioners have deprived the court of 
common pleas of most of its jurisdiction over suits of 
replevin. For, in such suits, “the sum demanded in dam- 
ages ’’ is only such as the plaintiff may choose to consider 
himself to have suffered by the detention of the property 
sought to be recovered; a thing quite accidental in its rela- 
tion to the substance of the issue, and which bears no fixed 
proportion to the value of the property itself. By the 
existing law, the courts have concurrent jurisdiction of all 
such suits where the “damages demanded or property 
claimed exceeds, ete.” The important words which we have 
italicised are omitted in the new draft. 
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So when we inquire what actions may be removed by the 
defendant from the lower to the higher court on affidavit, 
we find this provision: 

Sect. 11. Actions entered in the court when the ad damnum in the 
writ is over three hundred dollars may before the trial is commenced be 
carried by consent of parties to the supreme judicial court, ete. 

Sect. 12. If the defendant in such an action or the respondent in a 
petition for partition, or any person on behalf of either of them, at the 


first term at which such defendant or respondent is held by law to appear, 
shall make oath, etc., he may remove the action. 


Here, too, the words “ or property claimed,” are omitted ; 
so that if replevin suits for property worth more than three 
hundred dollars could by construction get into this court, 
it is certain that they must stay there until they are tried, 
unless the plaintiff shall have demanded considerable dam- 
ages for the detention of the property. Besides, there are 
writs of entry to foreclose mortgages, in which no ad damnum 
is usually inserted, which are now and should continue sub- 
ject to this law of removal, but in which, if this section be 
adopted, the choice of the forum will rest solely and con- 
clusively with the plaintiff. 

Turning to the superior court, which is the common 
pleas made local, we find that its concurrent jurisdiction is 
defined only by a general reference to the chapter on the 
court of common pleas, and this chapter is liable, therefore, 
to the criticism which we have just made to that; but its 
exclusive jurisdiction is very much enlarged. Here is the 
whole section: 


Chapter 114, § 2. The court shall have the same powers and jurisdic- 
tion in civil actions and proceedings in the county of Suffolk as the court 
of common pleas has in other counties, except that such jurisdiction shall 
be exclusive in all civil actions in which the damages demanded or property 
claimed exceed in amount or value one hundred dollars and does not 
exceed three thousand dollars. 


Here the words “ or property claimed,” are retained, as 
they should be, but the words “civil actions,’ are open 
to a similar criticism to that made upon “ all other civil 
actions,” in a former chapter. These very words have been 
held to include, in some connections, suits in equity; and 
they certainly include actions for waste and writs of entry, 
of both of which the supreme court has sole cognizance. 

In respect to removals from this court by the defendant’s 
affidavit, this chapter contains only the general provision 
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that all laws applicable to the court of common pleas shall 
apply to this court, and the following: 


Sect. 5. No action shall be removed from said court to the supreme 
judicial court upon application of the defendant or by consent of parties, 
unless the da s demanded or property claimed exceed in amount or 
value the sum of three thousand dollars. 


Now, as we have seen, the only actions which can be re- 
moved from the common pleas, are those in which the ad 
damnum exceeds three hundred dollars, &c.; and if those 
actions in which the “ property claimed” exceed the required 
limit, but the ad damnum does not, can be removed from 
the superior court in this mode, it must be by an implica- 
tion arising out of the language of this section, which by 
its terms only purports to make an exception to a grant of 
power; an implication which, we apprehend, would not be 
warranted by any sound rule of construction. The very 
sweeping language of this section, too, would seem to 
assert that no defendant should remove a cause by bill of 
exceptions or appeal; an apparent discrimination against 
defendants which cannot have been intended. 

There are other inaccuracies in this chapter. Thus we 
find elaborate provisions, copied with too faithful accuracy 
from the Revised Statutes, respecting appeals from the 
common pleas. That the appellant shall give sureties, if 
required, to prosecute his appeal, etc.; that he shall file in 
the supreme court full copies of all the papers in the 
case, excepting the depositions, of which he shall take up 
the originals ; and minute details as to entering appeals, etc. 

Now most of these details are unnecessary, some are 
unfair, and some are absurd. Ever since 1840, appeals, 
which up to that time might be taken in any case of im- 
portance, after trial, and really gave the losing party a 
chance for another verdict, and to which all these provi- 
sions were intended to apply, have been confined to “ mat- 
ters of law apparent on the record,” and are so confined 
by the learned commissioners, it being now the settled and 
well known policy of the State to allow but one trial of the 
facts in any court or courts, unless for cause. 

The mode of taking, up questions of law, which is now 
most used, is by bill of exceptions; but upon agreed state- 
ments of facts, demurrers, trustees’ answers, etc., where the 
disputed points appear of record, an appeal is sometimes 
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resorted to. It is unnecessary to make other or different 
regulations for entering and prosecuting such appeals, from 
those which apply to the more common remedy of excep- 
tions; it is not fair to require a recognizance in carrying 
a point of law to the only court competent by law finally 
to decide it, especially if it be not required where the form 
only of proceeding is varied; it is absurd to require the 
appellant to carry up papers and copies which, when car- 
ried up, the higher court cannot possibly consider; as the 
learned commissioners do when they require anything but 
the “record” to be taken to the supreme court. 

Another somewhat similar imperfection exists, as it 
seems to us, in that part of the chapter on the supreme 
court which relates to the equity powers of that tribunal. 
As our readers are aware, these powers were conferred by 
the legislature, hesitatingly, gradually, and almost grudg- 
ingly, piece by piece, until quite a late period, when, by 
two sweeping enactments, full equity powers were granted 
according to the course of practice of courts of chancery, in 
all cases in which the plaintiff has not a plain, adequate 
and complete remedy at the common law. 

The learned commissioners have simply enumerated in 
nearly chronological order, most of the subjects over which 
the equitable jurisdiction has been at different times ex- 
tended, ending, however, with a general clause like that 
above referred to. In the notes to the chapter, it is said 
that most of the specifications of power might have been 
omitted; but that they have been retained because in some 
particulars the powers thus detailed “are doubtless more 
extensive than those usually exercised by a court of chan- 
cery.” This is true; but also they are as surely in some 
instances less extensive; and where they are so, they tend, 
by their reénactment in one act, purporting to be homo- 
geneous, to confuse instead of enlightening the mind. To 
take a single example: There is a specification of “ suits 
concerning waste,’ and in the margin we are referred to 
certain cases, one of which decides that this grant of power 
applies only to technical waste, and does not reach all those 
cases which a court of general chancery powers would be 
authorized to act upon. Adtaquin v. Fish, 5 Met. 140. In 
this very case, therefore, the specification, if it have any 
force, effects the precise object which the learned commis- 
sioners say it is intended to avoid, and restrains a grant 
which is meant to be enlarged. 
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It was the duty of the learned commissioners to inquire 
and examine into the legal effect of the language which 
they made use of, so far at least as well known principles of 
law and the materials under their hands would enable them 
to do so. In neglecting this duty, they very much increase 
the confusion which they ought to dispel, for they incor- 
porate into a single statute, passed at one time, and to be 
construed as a whole, contradictions which, when found in 
different laws, enacted at different times, can at least be 
accounted for, and if found irreconcilable, can be got rid of, 
by giving to the latest law its undoubted prerogative of re- 
pealing, so far as may be necessary, its predecessors. 

Of the thirteen specifications of power given under this 
head of equity jurisdiction, speaking without the aid of the 
careful and detailed opinion of the learned commissioners, 
we should say that two or three are valuable and ought to 
be retained, and the rest are either useless or mischievous. 

The subject of exceptions from the rulings of the court 
of common pleas, is thus treated :— 


Ch. 113,$ 19. “A party whose motion for a new trial is overruled, 
or who is aggrieved by any opinion, ete., of the court in matter of law, 
(except upon questions arising on pleas in abatement,) in any civil 
action, etc., may allege exceptions thereto, which, being reduced to writing 
in a summary mode, and presented to the court before the adjournment 
without day of the term at which his motion is so overruled or he is so 
aggrieved, &c., shall be allowed,” &c. 


By the natural construction of this section any party 
may allege exceptions to the overruling of his motion for 
a new trial, although the ground of that motion be, as indeed 
it almost always is, in that court, one of fact, as that the ver- 
dict is against evidence, or for newly discovered evidence, 
etc. We should say, that the learned commissioners might 
at least have imposed upon parties taking the benefit of 
this new and valuable privilege, the duty of giving recog- 
nizance, and carrying up the papers, etc., which they have 
required of those misguided persons who choose to appeal 
from the decision of the lower court upon matters of law. 

There are a few other discrepancies of detail in these 
three chapters, as in the careful and proper provision that 
the salaries of the judges of two of the courts shall be 
paid quarterly, while no such solicitude is manifested for 
the third; but we have found nothing requiring special 
comment here. 
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We turn now to Chapter 108, entitled “Of certain rights 
and liabilities of husband and wife.” 

So much of the law of husband and wife as relates to the 
property and earnings of the wife has been entirely changed 
by legislation within the last fifteen years; and in order 
to understand our criticisms upon the chapter now before 
us, we must give a slight sketch of these changes in their 
order. 

The St. 1845, ce. 208, led the way, and enacted that the 
parties to a contemplated marriage might, before its solemni- 
zation, enter into a contract, in writing, by which the whole 
or any part of the property belonging to the wife before 
marriage might continue to be held by her after marriage, 
to her separate use; that a devise or conveyance might also 
be made to any married woman of property to be held to 
her separate use, without the intervention of a trustee; and 
that in respect to all such property, acquired or secured in 
any of these modes, she should have the same rights, powers, 
duties, and liabilities as if she were unmarried, except that 
the property should not be employed in trade. Elaborate 
provision was made for recording all such contracts and con- 
veyances, within a limited time, in registries of deeds to be 
determined by the residence of the parties. 

Then followed St. 1855, c. 304, which put women who 
should be thereafter married nearly on the footing of sin- 
gle women, and enacted that all the property which any 
such woman should hold at the time of her marriage, or which 
should come to her by descent, devise or bequest, or the gift 
of any person except her husband, and the rents, issues, profits 
and proceeds thereof, should be and remain her sole and 
separate property, and should not be subject to the control 
nor liable for the debts of her husband, that any woman 
thereafter married might carry on any trade or business, 
and perform any labor or services on her own separate 
account, and receive and invest her earnings by trade or 
labor in her own name, and might be sued in all matters 
having relation to her property, trade, labor, &c., and upon 
debts contracted, and other causes of action arising before 
marriage, but her husband should not be sued in any such 
matter. The restrictions upon her power of disposing of 
her separate property were, that she should not convey any 
real estate, (excepting by lease for not more than a year) nor 
any shares in a corporation, without the written consent of 
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her husband, or the authority of a judge of some court, 
on cause shown. 

Finally, in 1857, the principal provisions of the act were 
extended, so far as applicable, to women already married, 
and the former act was somewhat modified. Conveyances 
of real estate by consent of a judge were not to impair 
the husband’s right of curtesy; and a married woman should 
not by will bequeath more than one-half of her personal 
property “away from” her husband, or destroy his tenancy 
by the curtesy. 

Other statutes, of less importance, and earlier in point 
of time than these two general acts, gave married women 
the right to receive the earnings of their labor, the income 
of their separate property, and, with the consent of their 
husbands, to make wills. In combining and consolidating all 
these statutes, the commissioners propose the chapter now 
under our consideration, The first section is as follows: 


Ch. 108, §1. “ The property both real and personal which any married 
woman now owns as her sole and separate property, that which comes to 
her by descent, devise, bequest, gift, or grant, that which she acquires by 
her trade, business, labor or services, carried on or performed on her sole 
and separate account, that which a woman married in this State owns at 
the time of her marriage, and the rents, issues, profits, and proceeds of all 
such property, shall, notwithstaning her marriage, be and remain her sole 
and separate property, and may be used, collected, and invested, by her, in 
her own name, and shall not be subject to the interference or control of 
her husband, or liable for his debts.” 


Upon this section we must remark that brevity seems 
to us to have been consulted at the expense of clearness. 
Its language, down to the word “account,” applies literally 
and properly only to women already married, and the 
whole clause therefore excludes women who may be here- 
after married, from the benefit of receiving or acquiring, 
in any manner, while married, any separate property. Two 
words would have removed this difficulty. 

A captious critic might add that the second clause of this 
paragraph seems to be aimed at one married woman only, 
though at which one in particular, is not so clear. Sancho 
Panza said, there was but one good wife in the world, and 
every fool thought he had her. Probably the learned com- 
missioners consider it sufficient to legislate for that model 
woman, trusting to the general application of their singular 
precepts. 

The limits and extent of the husband's rights as tenant 
by the curtesy are also left in a very vague and unsatisfac- 
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tory state by this chapter. In section three, the pro- 
visions of the existing law are, in substance, reénacted, 
and the wife is allowed to sell and transfer all her 
property, excepting that shares in a corporation, and real 
estate cannot be conveyed without her husband’s consent, 
or a judge’s order, and in the latter event, the hushand’s 
right of curtesy in real estate shall not be impaired. By 
section nine, married women may make wills, but shall not 
thereby deprive their husbands of the right of curtesy. 
But by section four, any woman who has separate property 
may apply to the supreme court to have a trustee ap- 
pointed, and may convey to such trustee, her separate 
property, “upon such trusts and to such uses as she may 
declare.” By section five, the contracts made by a married 
woman respecting her trade, &e., shall not be binding upon 
her husband, nor render him nor his property liable there- 
for, but she and her separate property shall be liable for 
such contracts, “in the same manner as if she were sole.” 

Now we would respectfully ask the learned commission- 
ers whether, under section four, a married woman can de- 
clare uses of her property inconsistent with her husband’s 
tenancy by the curtesy? And if not, why not? And if 
she can, what becomes of section three, which purports to 
restrict her power of conveying her real property in this 
respect. 

Again, we would inquire whether, under the language of 
section five, the separate real estate of a married woman 
‘an be extended upon or sold on execution free from any 
right of curtesy ? And if not, why not? Is the husband’s 
possibility of curtesy protected by the exception that his 
“property” shall not be liable? We think not. And if not, 
did the learned commissioners intend this result to follow ? 
Or did they merely copy what they found, leaving the expla- 
nation to others ? 

Once more, we find two elaborate sections proposed ($$ 27 
and 28,) which purport to authorize ante-nuptial contracts, 
and require them to be recorded within ninety days in the 
registry of deeds of the county of the husband’s residence or 
of the intended wife’s residence before marriage, if the 
husband lives out of the commonwealth. These sections 
are made out of the statute of 1845, now obsolete. The 
learned commissioners say, in their notes, that these see- 
tions are no longer needed for the purpose for which they 
VOL. XXI. — NO. IX. 34 
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were originally designed; but add that some provision 
ought to be made allowing parties to contract before mar- 
riage, concerning the disposition of their property after 
marriage. We do not see the force of this suggestion. By 
the law as proposed by the commissioners, without these 
sections, the parties will be perfectly competent to make 
what contracts they please before marriage, which will be 
binding on them after marriage; but this right is in danger 
of being abridged by the enactment of these sections; 
for they may, by implication, invalidate such contracts as 
shall not be made and recorded in one very special and ar- 
bitrary manner. Nor would the usual mode of settling 
property, by means of a deed of trust, unrecorded, be 
taken in hand lightly in the face of such a law. 

Finally, section eight of this chapter declares :— 

A married woman having separate property, may be sued for any 
cause of action which originated against her before marriage, and her 
property may be attached and taken on execution in the same manner and 
with the same effect as if she were sole. 

This clause is not found in the act of 1857, which re- 
lated principally to women already married, but is copied 
from the two earlier statutes, both of which were appli- 
cable chiefly to women thereafter to be married. By its 
terms all women, even such as were married before any of 
these laws were passed, who happen to have or who shall 
hereafter acquire anything which can be called separate prop- 
erty, are apparently made liable to suit, even upon contracts 
which at the time of their marriage and up to the time of the 
acquisition of the property, could be prosecuted only against 
their husbands. It seems to us that very substantial lim- 
itations and exceptions ought to be introduced into this 
brief and sweeping enactment. 

Upon a view of this whole chapter we cannot say that 
we think the learned commissioners have left this difficult 
subject much better than they found it. Nor do we think 
that they would have overstepped the line of their duty, if 
they had suggested some paragraphs to provide in advance 
for a few of the important questions which must arise upon 
contracts and torts of married women, sui juris. The 
chapter, perhaps, instead of its present title, “Of certain 
rights,” &c., should read, “Of the uncertain rights and liabil- 
ities of husband and wife.” 

We have no room to record the result of our ex- 
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amination of the chapters on the assessment and collee- 
tion of taxes, some passages of which we have already 
quoted for another purpose. We have only time to ask the 
question, “ What shall we do withit?” That is, what action 
ought the legislature to take upon this report? That it 
would be quite unsafe to adopt it as it stands, is sufficiently 
apparent from the foregoing examination; better, if that 
were the only alternative, reject it entirely; for much of the 
good which it has accomplished would survive, and the 
report would always bea valuable digest of the written 
law. Whether or not it may be found expedient to follow the 
precedent of the former revision, and refer the work to a 
learned and judicious legislative committee to report at an 
adjourned session, we cannot, from the comparatively 
restricted examination which we have been enabled to make 
of the code, undertake to advise, but leave the question to 
the enlightened discretion of the legislature. 


Circuit Court of the United States. 
JoHn L. SULLIVAN AND AL v. Ricwarp SULLIVAN AND AL. 


An assignment by a cesfui que trust of an equitable interest by way of 
contingent remainder, made for a valuable consideration, is effectual to 
pass the interest of the assignor, and substitute the assignee in his place 
as to all the rights which in any event might or would have accrued to 
him. By such assignment the assignee becomes the cestui que trust, 
and as such, capable of releasing the trustees. 

Although between strangers such assignment requires for its support the 
payment by the purchaser, of the full market value of the interest con- 
veyed, yet such a transfer from child to parent is not viewed by a court 
of equity as a sale, but rather asa family 
which does not depend on the adequacy of price. 

The English rule that where a father receives a large pecuniary benefit 
from a child recently of age, the burthen is on him to show fairness and 
a want of undue influence, does not obtain in this country. Such con- 
veyance is prima facie valid, and it is incumbent on the party attacking 
it, to allege and show such undue influence as will avoid the gift. 

It seems that a general allegation that such conveyance was “ obtained by 
fraud and duress,” would not be suflicient to let in a complainant to 
prove undue imfluence, without the statement of some particular acts. 

An acquiescence of twenty-six years, and a subsequent and existing in- 
sanity on the part of the child, form a complete defence against an 
attempt by the guardian to avoid the conveyance on the ground of 
undue influence. The fact that the particular estate had not determined 
during this lapse of time does not in equity affect the acquiescence, since 
the conveyance might at any time have been avoided, if obtained by 
undue influence. 

This was a suit in equity wherein John L. Sullivan, in his 
own right, and as guardian of his daughter Emily Sullivan 


y arrangement, the validity of 



























OP em RR tg ter cements tee ret oe ~ 
Rr SS z = 


Sn nee RS -mngue4 


TE ae a 




















532 Circuit Court of the United States. 


an insane person, is complainant, and the representatives 
of William Sullivan and Jonathan Amory, who are deceased, 
together with Thomas Russell Sullivan and Elizabeth Sulli- 
van, children of the complainant, were made defendants. 

The bill stated that John L. Sullivan and Elizabeth his 
wife, in her right, being seized of certain lands which it 
was advantageous to sell, and Elizabeth being insane, and 
consequently incompetent to join in their conveyance, two 
resolves were passed by the legislature of the State of Mas- 
sachusetts, the first in 1809, and the second in 1810, where- 
by William Sullivan and Jonathan Amory were empowered 
to sell and convey these lands, first giving bond to the 
Judge of Probate to invest the proceeds of such sales in 
personal estate, in their names, in trust, to permit John L. 
Sullivan, the complainant, to take the income, during the 
joint lives of himself and his wife, then to permit the sur- 
vivor of them to take the income during the residue of his 
or her life, and upon the decease of the survivor to transfer 
the capital to the heirs of the said Elizabeth. The bill 
further stated that the two trustees sold lands from time 
to time under this power, and received upwards of fourteen 
thousand dollars; but did not invest the same, as their trust 
required, nor pay John L. the income. That Elizabeth, the 
wife of John L., died on the 16th day of April, 1854, leaving 
three children, who were living, and her only children, when 
the said resolves were passed, viz., the complainant Emily, 
and the defendants Thomas R.and Elizabeth, who are entitled 
to the trust fund after the decease of John L. their father. 
That Jonathan Amory died in 1828, and the defendant, 
William Appleton, was appointed his administrator. That 
William Sullivan died in 1839, and Richard Sullivan and 
William Appleton were his duly qualified executors. The 
bill charges that the pretence that John L., Emily, Thomas 
R., or Elizabeth ever released the trustees from all accoun- 
tability, is unfounded; that neither of them ever executed 
such release, and that if any deeds, purporting or pretend- 
ing to release the trustees, were ever executed by them or 
either of them, “the execution thereof was obtained by 
duress and fraud.” 

The bill prayed for an account, and for the appointment 
of trustees and the investment of the trust fund. The 
answer of Richard Sullivan and William Appleton, among 
other things contains the following: 
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These defendants further say that they have been informed 
and believe that the moneys so received, or a part thereof, 
were originally invested by the said trustees in certain per- 
sonal estates at the special instance and request of the said 
John L., and in such manner as he considered most for the 
interest of himself and his family; and that the investments 
were changed from time to time, but never without his con- 
sent and request; and that he being embarrassed at the 
time, the said trustees or some one of them allowed him to 
appropriate the same to his own use from time to time, or 
applied the same to payment of his debts in times of great 
urgency and at his earnest solicitation, and to save him from 
bankruptey, and upon his promise and assurance that the 
said trust funds should be replaced, and they be indemnified 
from and against all liability on account thereof; and in 
proof thereof, these defendants pray leave to refer to a 
certain bond of indemnity, signed and sealed by the said 
John L., bearing date the twenty-sixth day of August, A. D. 
eighteen hundred and sixteen, and by him delivered to the 
said Sullivan and Amory, which is in the words and figures 
following, to wit: (Then follows the penal part of the 
bond.) 

Whereas, the aforesaid Jonathan, Junr., and William, 
executed divers conveyances, transfers, and assignments, in 
virtue of the resolve which is hereto adjoined, and of other 
resolves before that resolve passed; and have in their trust 
and agency done such acts, matters and things from time to 
time as the said John L. hath conceived to be most bene- 
ficial in the premises; and as some of the acts by them 
done as aforesaid, may not have been in conformity with 
said resolves, and it being the wish and intention of the 
said John L. completely to indemnify and save harmless the 
said Jonathan Amory, Junr., and the said William Sullivan, 
and their respective heirs, executors, and administrators, 
against all losses, claims, and demands and damages, of 
whatsoever name or nature, which may happen, arise, be 
made or exist against the said Jonathan, Junr., and William, 
and their respective legal representatives aforesaid, in 
consequence of the acts or omissions of the said Jonathan, 
Junr., and William, or either of them in the premises: Now 
the condition of this obligation is such that if the said John 
L. shall at all times hereafter completely indemnify and 
save harmless the said Jonathan, Junr., and the said William, 
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and their said respective legal representatives, against all 
claims, demands, losses and damages, of whatsoever name 
or nature, which may arise, happen or accrue out of or from 
their agency, in each, all, or any of the aforesaid resolves; 
or otherwise in their agency in the aforesaid matters and 
things, then this obligation shall be void, otherwise shall 
remain in full force, power and virtue. 
JNO. L. SULLIVAN, [L. s.] 
Signed, sealed, and delivered, 
in presence of, 
W. P. Mason, 
D. N. Braprorp. 


This defendant, the said Sullivan, further says, and the 
said Appleton believes it to be true, that after the date 
and delivery of the said bond, the said John L. continued 
to be in embarrassed circumstances, and made frequent 
applications to the said William Sullivan, and Jonathan 
Amory, Jr., and to this defendant, Richard Sullivan, for 
relief and assistance by way of loan, endorsement, or other- 
wise; and they, or some one of them, did from time to 
time render him assistance, but he wholly neglected to 
repay the trustees the moneys received by him belonging 
to said trust fund; and afterwards the said William, Richard 
and Jonathan refused to render him further assistance, 
unless he would restore the same, or give them satisfactory 
indemnity against their liabilities as trustees; and on or 
about the twenty-fifth day of May, A. D. eighteen hundred 
and twenty-one, the said Thomas R. Sullivan and Elizabeth 


Sullivan, two of the children of the said John L. being of 


age, the said John L. made known to them his situation in 
relation to the said trust fund, and the circumstances under 
which the same had been appropriated to his use, and re- 
quested them to exonerate the said trustees from all lia- 
bility therefor, so far as they were interested; and in com- 
pliance with said request, and upon the consideration that 
the said John L. was thereby released and exonerated, 
pro tanto, from his liability and promise to restore said 
fund, and of future advances and assistance to be made to 
him by the said William, Richard and Jonathan, they, the 
said Thomas R. and Elizabeth did, on the seventeenth day 
of August, A. D. eighteen hundred and twenty-one, execute 
and deliver to the said William and Jonathan, Junr., a full 
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release and discharge of all claims whatsoever which they 
had or might have against them by reason of their being 
trustees as aforesaid, and by reason of any thing done, or 
omitted to be done by them, in the execution of said trusts, 
which said deed of release is in the words and figures fol- 
lowing, to wit: 

Know all men by these Presents, that we, Thomas Russell 
Sullivan, and Elizabeth Sullivan, children of John L. Sulli- 
van, of Boston, in the State of Massachusetts, and Elizabeth 
his wife, being fully apprised that Jonathan Amory and 
William Sullivan, of said Boston, trustees, under a certain 
act or resolve of the Legislature, of the State aforesaid, 
have, at the request of our said father, paid over or applied 
to his use the proceeds of sales of real estate by them sold 
under the trust aforesaid; now to the end that said Jona- 
than and William, and their legal representatives, may be 
discharged from accountability by reason of any of their 
doings as aforesaid, and in consideration of one dollar to 
each of us paid, the receipt whereof we do hereby respec- 
tively acknowledge, do hereby release, acquit, and discharge 
and forever remit to them the said Jonathan and William, 
their heirs and legal representatives, all claim, demand, 
actions and causes of action, which we or either of us have, 
or are or may be at any time hereafter entitled to have, 
against them, or either of them, by reason of any act, matter 
or thing, which they, or either of them, have done or per- 
formed, suffered or permitted, under the trust aforesaid; so 
that neither we, nor either of our respective heirs, executors 
and administrators shall have any claim or demand, action, 
suit, or process, in law or in equity, whatsoever, against 
them or either of them; but that on the contrary, this 
release and discharge shall be a perpetual bar against all 
manner of actions or suits, at law or in equity, which may, 
in our right, be commenced or instituted against them, or 
either of them, as aforesaid; and as such, the same may be 
pleaded, and shall be held a complete bar. 

And we do hereby further covenant, each of us for _ r- 
selves and our respective legal representatives, with the 
aforesaid Amory and Sullivan, and each of them, and the 
legal representatives of each of them, that we, our. heirs, 
executors, and administrators, respectively, will make and 
execute such further release and discharge whenever thereto, 
by them, or either of them requested, as they, or either of 
them, may or shall hereafter request. 
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In testimony whereof, we, the said Thomas R. Sullivan 
and Klizabeth Sullivan, have hereunto set our hands and 
seals this seventeenth day of August, A. D. eighteen hun- 
dred and twenty-one. 


(Signed, ) THOMAS R. SULLIVAN. 
ELIZABETH SULLIVAN. 


The words, “against them or either of them as afore- 
said,’ being first interlined. Also, the words “ Boston,” 
lst page. 

In presence of us, 
(Signed,) jp: Joun P. B. Storer, 
*/ Witness, 
JAMES SULLIVAN. 


And these defendants say that they are informed and 
believe and allege, that when the said deed was executed, 
the said Elizabeth was perfectly sane and intelligent, and 
capable of appreciating the circumstances of the case, and 
the interest she was to relinquish; that she and the said 
Thomas R. were made acquainted with all the facts neces- 
sary to form a judgment as to the reasonableness and pro- 
priety of their executing the same, and that they did so 
freely, voluntarily, and of their own accord, and for the 
considerations before stated, and none other. 

And these defendants expressly deny that said deed of 
release was executed by the said Thomas R. and Elizabeth, 
or either of them, under circumstances of fraud or duress, 
and insist that the same was done by them freely and 
voluntarily, and for a good and valuable consideration. 

This defendant, the said Richard Sullivan, further says, 
and the said Appleton believes it to be true, that after the 
execution of the said deed of release, the said William Sul- 
livan advanced other sums of money to the said John L., 
and expended large sums of money for the support and 
education of his wife and children, none of which were ever 
repaid by the said John L. or any other person; and on or 
about the twenty-seventh day of September, A. D. eighteen 
hundred and twenty-six, the said Emily Sullivan being of 
full age, she and the said Thomas, for the consideration 
therein recited, executed and delivered to the said John L. 
a deed of assignment of all their residuary interest in said 
trust fund, which said deed is as follows, to wit: 

Whereas, John L. Sullivan, heretofore of Boston, in the 
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County of Suffolk and State of Massachusetts, at present 
residing in the City of New York, Esquire, heretofore 
obtained in the Legislature of Massachusetts the passing 
of certain resolves, respectively bearing date seventeenth 
day of June, one thousand eight hundred and seven, and the 
second day of March, one thousand eight hundred and ten, 
in and by which said resolves, Jonathan Amory, at the time 
called junior, but not now junior, and William Sullivan of 
said Boston, Esquires, were authorized and empowered to 
make and execute, in due form of law, deeds of conveyance 
of any real estate whereof the said John, and Elizabeth his 
wife, were seized in her right, and were required to give 
bond to the Judge of Probate in the County of Suffolk, to 
invest the proceeds of such sales in personal estate, to pay 
the income thereof to the said John and Elizabeth during 
their joint lives; and to the said John for life, he surviving 
her, and to her for life, she surviving him; and after the 
decease of both of them, to transfer the principal to her 
heirs at law; and whereas, in pursuance of this authority, 
the said Amory and W. Sullivan, at said John L. Sullivan's 
request, conveyed unto Israel Thorndike, by deed, dated 
the seventeenth day of November, eighteen hundred and 
nine, said Elizabeth’s right to certain lands situate on 
Summer street in Boston, part of her late father’s estate, 
for the consideration of eight thousand seven hundred and 
fifty dollars; and to Samuel Hastings an undivided twen- 
tieth of estate in Newbury street, on the sixth of January, 
in the same year, for the consideration of three hundred 
dollars; and to Wm. Sawyer and Joseph Thomson, land 
on Charlestown square, on the eighteenth of April, eighteen 
hundred and sixteen, for the consideration of three thousand 
dollars, and to Thomas J. Goodwin, land on Main street, in 
Charlestown, on the nineteenth day of December, eighteen 
hundred and eighteen, for the consideration of twenty-three 
hundred dollars, amounting in all to fourteen thousand 
three hundred and fifty dollars, to which sum of fourteen 
thousand three hundred and fifty dollars, the children of 
said Elizabeth will be entitled, on the decease of both of 
them, the said John L. and Elizabeth. Now, know all per- 
sons, that we, Thomas Russell Sullivan, of Keene, in the 
State of New Hampshire, Clerk, and Emily Sullivan, of 
Albany, in the State of New York, singlewoman, two of 
the children of said John L. and Elizabeth, for and in con- 
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sideration of one dollar to each of us respectively paid, and 
for divers other good and valuable considerations, consist- 
ing of advances made in anticipation of our residuary right 
in said trust fund, do hereby give, grant, alien, sell, and 
convey and assign unto the said John L. Sullivan, all our 
right, title, interest and estate in the said trust property, 
now in the hands of Jonathan Amory (heretofore called 
Jonathan Amory, Junior,) and William Sullivan. To have 
and to hold all the same trust property in whatever manner 
the same has been or may be invested, unto him, the said John 
L. Sullivan, fully and absolutely discharged from all claims 
at and demands of us or of either of us. And we do hereby 
authorize and require of the said Jonathan Amory and 
William Sullivan, to account with the said John L. Sulli- 
van, our father, for the same property by them, so held in 
trust; and to pay over the same to him to the same effect 
in law or equity as they might, should or could account 
with and pay over tous. Meaning and intending hereby 
for the considerations aforesaid to enable the said John L. 
Sullivan, our father, to negotiate with the said Jonathan 
and William as to the same property in any manner which 
he may deem to be beneficial to him ; intending, also, hereby 
to discharge the said Jonathan and William from all accoun- 
tability to us respectively in the premises, so that they 
account with and satisfy the said John L. Sullivan; and we 
also hereby constitute and appoint the said John L. Sulli- 
van our attorney, irrevocable in the premises, with full 
power to execute any deed or deeds, instruments or writ- 
ings whatsoever, which we could or might execute in the 
premises, hereby declaring all acts done by our said father 
in the premises as obligatory as though done by us per- 
sovally. 

In witness of all which we have hereunto set our hands 
and seals the twenty-seventh day of September, in the year 
of our Lord one thousand eight hundred and twenty-six. 


THOMAS RUSSELL SULLIVAN. (Seal.) 
~MILY SULLIVAN. (Sceal.) 


Signed, sealed and delivered 
in presence of 

Signed) A. Wricut, 

Signed) F. ALEXANDER, 

igned) ANGELICA GILBERT, JR. 2 Witnesses to the signa- 

igned) Ricnarp T,. Treat, ' 


ture of Emily Sullivan. 
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And on or about the thirtieth day of said September, the 
said John L. executed and delivered to the said William 
Sullivan and Jonathan Amory, a deed of release and dis- 
charge of all the interest in the said fund which he had, or 
to which he was entitled under said last mentioned instru- 
ment for the purpose of finally closing the said trust, and 
disposing of all the present and residuary interest of the 
said John L., Elizabeth, Thomas R. and Emily in the fund, 
and releasing the said Trustees from all liability on account 
thereof, the said Elizabeth and Thomas R. having previously 
released their interest, which said last mentioned deed is 
in the words and tigures following, to wit: 


Whereas an assignment has been made to me of a certain 
trust fund now in the hands of Jonathan Amory, heretofore 
valled Jonathan Amory, Junr., and William Sullivan, named 
in the resolves which are referred to in the foregoing as- 
signment to me, John L. Sullivan, formerly of Boston, now 
of the City of New York, Esquire, as appears by the afore- 
going instrument. Now know all men by these presents, 
that I, the said John L. Sullivan, for and in consideration 
of one dollar to me paid by said Jonathan and William, 
and in consideration of my indebtedness to them for divers 
payments by them heretofore made for me, and at my re- 
quest to the full amount, and more than the aforesaid sum 
of fourteen thousand three hundred and fifty dollars, do 
hereby remise, release, and forever quit claim unto them 
and their heirs and assigns, all my right, title, interest, 
claim and demand in the aforedescribed trust fund; the 
whole whereof has been invested and employed by my 
order and direction, and with my full assent, and portions 
thereof withdrawn by me from time to time, for my neces- 
sary uses and purposes. And I do hereby, as matter of 
justice and right to said Jonathan and William, declare 
them to be absolved and released from their said trust. 
The full amount, and more than the amount of all the said 
trust fund having been applied to my use and at my request. 
And I do covenant with the said Jonathan and William, 
and their heirs, executors and administrators, that no suit, 
claim or process whatsoever, in law or equity, shall ever 
be instituted against them for or on account of the use and 
application of the aforesaid fund so created and vested 
through their agency, at my request, intending hereby fully 
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and absolutely to end and close this concern of trustship 
forever. 

In witness of all which I have hereunto set my hand and 
seal this thirtieth day of September, in the year of our Lord 
one thousand eight hundred and twenty-six. 


(Signed) JOHN L. SULLIVAN. (Seal.) 


Signed, sealed and delivered 
in presence of 
ANGELICA GILBERT, Jr. 

Ricuarp 8. Treat. 


This defendant, the said Richard Sullivan, further says, 
and the said Appleton believes it to be true, that when the 
said deed was executed by the said Thomas R. and Emily, 
she was perfectly sane and intelligent, fully capable to 
appreciate the circumstances of the case, and the valuable 
interest thereby assigned, that they have been informed, 
and believe and so allege, that she and the said Thomas R. 
were made acquainted with all the facts necessary to form 
a judgment as to the reasonableness and propriety of their 
executing the same, and that they did so voluntarily and 
of their own accord, and for the considerations therein 
stated. 

And these defendants expressly deny, upon their knowl- 
edge, information and belief, that the said deed was exe- 
cuted by the said Thomas R. and Elizabeth, or either of 
them, under circumstances of fraud or duress, and insist 
that the same was done by them voiuntarily and knowingly, 
and for a good and valuable consideration. 

And these defendants say that, by the said several deeds, 
the said Jolm L., Thomas R., Elizabeth and Emily, for good 
and valuable considerations did assign, remise, release, and 
forever quit claim unto the said William Sullivan and Jona- 
than Amory, all their respective interest, present or rever- 
sionary, in and to said trust fund, and all claims and de- 
mands which they or either of them had or could have against 
them, the said Sullivan and Amory, on account of anything 
done or omitted to be done by them in the care, manage- 
ment and disposal of said trust fund, or in any wise in rela- 
tion thereto; and these defendants insist upon said releases 
and claim the same benefit thereof as if they had pleaded 
the same. 
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And these defendants say that for many years after the 
said Emily executed said deed in the year eighteen hundred 
and twenty-six, she continued to be of sane and intelligent 
mind, and was well acquainted with all the circumstances 
relating to said trust fund, and the nature and effect of her 
said deed, and that to their knowledge or belief she never 
repudiated the same, or denied her obligation under the 
same, or pretended to have any claims or demands upon the 
said trustees on account thereof; and these defendants sub- 
mit to the judgment of this honorable court, whether, after 
so many years perfect and entire acquiescence therein by 
the said Emily, during which time she was sane and intelli- 
gent and able to act herself, it is competent for any person 
being, or pretending to be her guardian, to set up and main- 
tain in her behalf this present suit. 


Curtis, J. It was properly conceded by the complain- 
ant’s counsel at the hearing, that John L. Sullivan, in his 
own right, and independent of the claims of his children, 
could not have the aid of a court of equity to compel the 
representatives of the trustees to replace this trust fund. 
Because he not only consented to and participated in 
whatever breaches of trust were committed, but was from 
time to time the recipient of the trust property, and, with 
a knowledge of all the facts, released the trustees from 
accountability, and bound himself to save them harmless 
against all claims. Beyond all question, therefore, he 
cannot now complain of those breaches of trust. 

The right of his daughter Emily to an account, requires 
a distinct examination. 

It appears that she executed an instrument, bearing date 
on the 27th day of September, 1826, which purported to 
convey to her father all her right to the trust fund, author- 
izing and requiring the trustees to account with the father, 
and empowering them to negotiate with him for such dis- 
position of the trust funds as might be satisfactory to him, 
It further appears that immediately after the execution of 
this deed, the father received from one of the trustees the 
sum of $2500, and finally released them from all accoun- 
tability; and this assignment by Emily, and release by 
John L., her father, and her acquiescence in the assignment 
down to the year 1842, when she became insane, and the 
acquiescence of John L., her father and guardian, down to 
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the filing of this bill in December, 1854, are set up and 
relied on by the answer as a bar to the claim, on behalf of 
Emily, for an account of the trust fund. 

To this it is replied by the complainant, that nothing 
passed by the deed which Emily executed, because she had 
then no interest. It is not strictly true that she had then 
no interest. Her right to participate in the trust fund was 
contingent on her survivorship of her mother. But it was 
such an expectancy as is recognized by a court of equity as 
a subject for a valid contract, the specific execution of which 
may be decreed, or, if the instrument of assignment be 
properly drawn, the assignee may be placed by it in the 
same situation as the assignor was, and substituted to all 
the rights which the assignor could, in any event, have. 
Even a court of law considers the deed of an expectant 
heir, in the lifetime of his ancestor, accompanied by a cove- 
nant of warranty, as effectual to pass the title which subse- 
quently descends on the heir; that title enuring by way 
of estoppel to the assignee. T'rull v. Eastman, 3 Met. 121. 
And, undoubtedly, a court of equity, which, in many cases, 
treats that as done which was agreed to be done, will not 
allow a less effectual operation to such a covenant. And 
I consider it to be settled that an assignment by a cestui 
que trust of an equitable interest by way of a contingent 
remainder in either realty or personalty, made for a valua- 
ble consideration, is effectual to pass the interest of the 
assignor, and substitute the assignee in place of the assignor 
as to all the rights which in any event might or would have 
accrued to the assignor. In Varick v. Edwards, Hoff. Ch. 
R. 382, the vice chancellor reviewed the decisions on this 
subject, and it is quite unnecessary to restate them here. I 
apprehend there has been no real question on this point for 
many years; but in recent times the question has been 
much agitated whether an assignment of an expectant in- 
terest, either vested or contingent, made by way of gilt, 
without any valuable consideration, would enable a mere 
volunteer to claim the aid of a court of equity. 

In Meek v. Kettlewell, (1 Hare, 464,) decided by Vice 
Chancellor Wigram, in 1842, it was held that a voluntary 
assignment of an expectant interest in a trust fund did not 
create a trust in favor of the assignee which a court of 
equity would enforce, and this decision was affirmed on 
appeal, by Lord Chancellor Cottenham, in 1843, (1 Phil. 
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342.) In Kekewich v. Manning, Vice Chancellor Wigram 
repeated this decision; but on appeal, after avery elaborate 
examination of the authorities, and a very attentive con- 
sideration of the principles of equity appropriate to the 
question, Lord Cranworth and Sir J. L. Knight Bruce, 
Lords Justices, decided that such an assignment, though 
voluntary, was a complete alienation; and created a trust 
enforceable in equity by the assignee, (12 Eng. Law and 
Kq. 120, December, 1851.) This decision professes to over- 
rule Meek v. Kettlewell, which I infer from Voyle v. Hughes, 
decided by Vice Chancellor Stuart in 1854, (25 Eng. Law 
and Eq. 271,) is no longer law in Westminster Hall. 

The distinction between an application by a volunteer 
to a court of equity, to enforce a promise to create a trust, 
and to enforce a trust already created, on which the 
present English doctrine rests, was recognized in Neves vy. 
Scott, 9 How. 211, 8. C. 13 How. 268. And my opinion is 
that the assignment now in question, if merely voluntary, 
was yet sufficient in point of law to create a trust in favor 
of John L. Sullivan, by his daughter Emily, as it respects 
all her rights and interest in the trust fund, which a court 
of equity would enforce in his favor, provided the assign- 
ment were not rendered invalid by some extraneous cause. 
And that consequently, by virtue of such an assignment, if 
otherwise valid, John L. Sullivan became the cestui que trust, 
and, as such, capable of releasing the trustees, and, further, 
that as he became the cestui que trust as respects Emily’s 
share, and as he had already consented to the breaches of 
trust, of which complaint is now made, he is thereby, as 
well as by his subsequent release under seal, by which he 
obtained the further sum of $2500, debarred from now com- 
plaining of those breaches of trust. (See Nail v. Punter, 5 
Simons. 555.) 

So that it only remains to inquire whether the assign- 
ment from Emily Sullivan to John L. Sullivan, her father, 
was a valid transaction. 

It purports, on its face, to be made in consideration of 
one dollar, “and divers other good considerations, and 
valuable considerations, consisting of advances made in an- 
ticipation of our residuary right in said trust fund.” -It is 
not stated in the deed to whom the advances were made. 
In point of fact they were made to the father. For though 
it appears that moneys were furnished to the children of 
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John L. by his brother, William Sullivan, one of the trustees, 
yet it is quite apparent, I think, that they were the free 
gift of the uncle to his nieces and nephews, and were not 
intended by way of advancement on account of their expec- 
tant interest in the trust fund. Prima facie, therefore, as 
well as upon the proofs, the assignment from Emily to her 
father appears to have been made without any valuable 
pecuniary consideration. 

If this transaction had been between strangers, it would 
have been the duty of the court to set it aside; for an as- 
signment of an expectant interest by way of remainder, 
requires for its support not only a valuable consideration, 
but the payment by the purchaser of the full market value 
of the interest conveyed. 

But a transfer of an expectant interest by a child to a 
parent, is not viewed by a court of equity as the sale of 
the interest, but as a family arrangement, the validity of 
which is not to be tested by an inquiry whether an ade- 
quate price was paid. In Bellamy v. Sabine, 2 Phil. 439, 
the Master of the Rolls said: “It has often been decided, 
that in such transactions between a father and son, the 
ordinary rules which are applied to the acts of strangers, 
are not to regulate the judgment of this court. In such 
ases apparent inadequacy of consideration and the cir- 
cumstance that the property is reversionary, have but little 
weight. Fraud will indeed vitiate these, as well as all 
other transactions; but arrangements between members of 
the same family to assist their several objects, or relieve 
their several necessities, are affected by so many peculiar 
considerations, and are influenced by so many different 
motives, that they have been wisely withdrawn from the 
influence of the ordinary rules by which this court is 
guided in adjudicating between other parties.” The case of 
Tweddel v. Tweddel, (Turn. and Russ. 1,) and the authorities 
upon which it proceeded, establish this distinction. (See 
also Wallace vy. Wallace, 2 Drur. and War. 452.) 

The Supreme Court, in Jenkins v. Pye, 12 Pet., 241, pro- 
ceeded on this distinction, which must be considered as firmly 
settled, both in America and in England. But [ apprehend 
there is an important difference between the English law 
and our own, in respect to the proofs required to be made 
by a parent who takes a voluntary conveyance from his 
child. It is agreed that such transactions are to be watched 
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with much jealousy, for the purpose of detecting the opera- 
tion of any undue influence, for which the relation of the 
parties affords means and opportunity; and it is also 
agreed that if ignorance of the rights conveyed, or undue 
influence is detected, the conveyance is to be set aside. 
But it seems to be settled in England, that when a father 
obtains, by donation from a child recently come of age, a 
large pecuniary benefit, the burthen of proving that the 
transaction was righteous, falls on the person taking the 
benefit. In Houghton v. Houghton, 11 Eng. L. and Eq. 134, 
the Master of the Rolls reviewed the authorities, and held 
that to be their effect. In Jenkins v. Pye, 12 Peters, 241, the 
Supreme Court had many of these decisions before them, 
and without expressing an opinion upon the existence of 
such a rule in England, distinctly and pointedly refused to 
establish it in the equity jurisprudence of the United States. 
The passage is too long to be here quoted; but the rule 
there laid down, and which this court must follow is, that 
such a conveyance is prima facie valid, and that it is incum- 
bent on the party who denies its validity, to prove such 
an undue influence as requires the court to avoid the gift, 
aud restore the parties to their former condition. 

It follows that the assignment from Emily Sullivan to her 
father John L. Sullivan, which is set up in the answer, is 
prima facie valid; and that it is incumbent on her guardian, 
who would impeach it, to allege in his bill and support by 
his proofs such facts as are sufficient’ to render the deed 
invalid. 

I say to allege such facts in the bill, for I apprehend it 
is always true, that when an answer sets up asa bar, a 
deed which is prima facie valid, and the execution of which 
is admitted, the complainant can avoid that bar only by 
charging in his bill, and supporting by his proofs, such ex- 
traneous facts as render the deed invalid. Now this bill 
contains no such charge. It says that if Emily ever exe- 
cuted a release purporting to discharge the trustees from 
accountability, it was obtained by fraud and duress. But 
the instrument now in question is not such a release. And 
if it were, I should have much difficulty in holding that such 
a general charge would be sufficient to let the complain- 
ant in to prove that particular kind of fraud which a court 
of equity lays hold of as undue influence. It is not neces- 
sary to set forth minute facts, still less circumstances which 
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tend to establish them; but the general rule is that par- 
ticular acts of fraud must be stated. Myddleton v. Lord 
Kenyon, 2 Ves. Jr. 391, and note a. Munday v. Knight, 3 
Hare, 497. It must be remembered also that if undue influ- 
ence of a parent over achild was exerted in this case, it was 
by the complainant himself. It can hardly be supposed that 
the complainant by this general charge of fraud, intended 
that he himself committed it. He has not charged by whom 
it was committed, or what was its nature or character, still 
less in what acts it consisted. I think it would be very 
unsafe to rest a decree on so vague an allegation. 

But if this difficulty were overcome, I should still decline 
to investigate the merits of this transaction, because the 
lapse of time and the death or alienation cf mind of the 
principal parties, have rendered it a most hazardous task to 
attempt such an investigation, and have supplied the respon- 
dents with a ground of defence, which, in my judgment, is 
impregnable. 

This deed of assignment from Emily to her father was 
executed in 1826. In 1828 Jonathan Amory died. In 
1839 William Sullivan died. Emily continued sane until 
1852; and down to that time there is no allegation 
in the bill, and no evidence that she ever felt or ex- 
pressed any wish, or considered that she had any right to 
avoid the assignment. Her acquiescence for twenty-six 
years is complete, and was terminated only when she be- 
came incapable either of acquiescence or objection. It is 
said that her mother survived until 1854, and consequently 
her right continued to be contingent, and by way of re- 
mainder, only till that time. This is true. But it is also 
true that if the deed of assignment was voidable for undue 
influence or any other extraneous cause, it was competent 
for her, at any moment to file a bill to have it decreed to 
be void and delivered up to be cancelled. And not only 
so, but as entitled even contingently to a remainder, she 
could have had the aid of a court of equity to protect 
the fund, and secure her rights therein; there being this 
distinction between acquiescence at law and in equity, that 
at law, the right of the remainder man is treated as accru- 
ing only when the particular estate is terminated and his 
possessory right begins; while in equity, the owner of even 
a contingent remainder in personalty, may file his bill for 
the protection of the trust fund against breaches of trust 
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which threaten its existence; and consequently, as soon 
as he discovers such breach of trust, being swt juris, he 
begins voluntarily to delay proceedings. Andrew v.Wrigley, 
4 Bro. C. C. 125. 

No explanation of this acquiescence is given, or attempted 
by the bill. The case stands, therefore, upon the fact of such 
acquiescence for twenty-six years, the insanity of the com- 
plainant at the end of twenty-six years, and her consequent 
inability to restrain these proceedings which she may know 
to be unfounded, and the death of both of the trustees, and 
the consequent impossibility of obtaining from them such ex- 
planations and facts as might change the whole face of the 
transactions. 

When we remember that what is to be investigated is a 
family transaction, that it involves and depends upon the 
particular circumstances of the parties, and the private and 
personal views and motives growing out of those circum- 
stances, I think it must be admitted that an attempt to in- 
vestigate it, after the lapse of twenty-eight years, and 
the death or inability of the complainant and the trustees, 
would be far too hazardous an enterprise for a court of 
equity to attempt. 

And I take it to be clearly settled that no such attempt 
is to be made. In Jenkins v. Pye, already referred to, the 
Supreme Court held that after the lapse of eighteen years, 
and the death of the principal parties, the court ought not 
to interfere. Mr. Justice Catron differed with the other 
members of the court on some points, but he held the 
lapse of time to be fatal to the bill, and cites many author- 
ities to the point. Many more might be cited, but I will 
refer only to McKnight v. Taylor, 1 How. 161, and Bowman 
v. Watten, ib. 189, and Roberts v. Tunstall, 4 Hare, 257, 
where the recent English cases are stated. 

Let a decree be entered dismissing the bill with costs. 
Hutchins, for the complainant. 
Choate and F. C. Loring, contra. 


Supreme Court of Vermont. Orleans County. Nov. Term, 1858. 


JessE Cooper, Ex Parte. 
Power of justice of peace to commit for contempt. 
In the course of a trial before Thomas Guild, Esq., a 
justice of the peace for the county of Orleans, the relator, 
who is an attorney and counsellor, made use of some lan- ¢ 
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guage, in regard to the conduct and capacity of the magis- 
trate, which the magistrate regarded as a personal insult; 
whereupon, the court informed Mr. Cooper that he must pay 
a fine of ten dollars for his contempt, and stand committed 
till complainant issued his warrant accordingly. 

The relator brought the case before the County Court, 
upon habeas corpus,and the decision there being against 
him, he brought the case into this court, upon exceptions. 

1. The court held the matter was properly revisable in 
this court upon exceptions or writ of error. 

2. That although this is the first instance known in the 
State of the exercise, by a justice of peace, of the power 
to punish, in a summary way, for contempt, there can be 
no question that the power is incident to all courts of 
record having common law jurisdiction. If it were not 
so, the condition of all courts would be truly pitiable, being 
bound to hold courts and hear eases, and without the 
power to enforce decent respect to their person or pres- 
ence, during the conduct of such trials. This is applicable 
to justices’ courts, as much as to any other tribunals. And 
the power to punish for contempt is incident to courts 
altogether independent of constitutional or statutory pro- 
visions. 

Held, also, that the judgment of the magistrate in regard 
to the language used by the relator, being so used in a 
contemptuous sense, is not revisable in this court. In re- 
gard to that question the decision of the magistrate is 
final. 

The argument against the existence of this power, at- 
tempted to be drawn from its liability to abuse, is not to 
be relied upon. There is little danger of the abuse of 
power in that direction, in this country, and especially in a 
local magistrate. And if there were. more danger than 
there is, it would not be for this court to afford redress by 
denying the remedy altogether. 


Powers v. DENISON. 


Oral license to build—Effect of subsequent mortgage. 


The defendant had erected a dwelling house in the usual 
mode, upon the land of another, by permission. The 
licensor subsequently mortgaged the land to some one, not 
aware that he was not the owner of the buildings as well 
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as the land, the defendant however being, at the time, in 
possession of the dwelling house. The mortgage was fore- 
closed, and the defendant claimed the right to remove 
the dwelling house, as his property. 

Held that, at law, the license was countermandable, and 
the deed of mortgage was in law a countermand, and the 
defendant had no right to remove the building. 

Quere, Whether in equity, as between the original par- 
ties, the licensee is not the owner of the building, and the 
license liable to be enforced, upon the ground of part per- 
formance of the oral contract, and that the revocation is a 
virtual fraud upon the defendant’s rights. 

And whether the defendant being in possession of the 
building, at the time of the conveyance, is not sufficient 
notice of his equity, to subsequent bona fide purchasers. 


PapDOcK v. KETTRIDGE. 


Vote of school district—Mistake. 
The defendant being one of the listers of the town of 


St. Johnsbury, and also a resident of school district num- | 


ber one, in said town, the list of one inhabitant of the dis- 
trict, who was a member of a firm, doing business in 
another school district in town, was increased by his pro- 
portion of the list of the firm, and the same thus put into 
school district number one, for purposes of district taxes. 

The district voted to defray the expense of any suit 
brought against them on account of this act of defendant as 
lister, and authorized the defendant to employ counsel on 
their behalf for that purpose. 

The firm brought suit against the defendant as one of 
the listers, and the defendant employed plaintiff to conduct 
the defence, both parties, at the time, supposing the school 
district, under their vote, was liable for his services. The 
defendant continued to render valuable services, which 
enured to defendant’s benefit. Upon bringing suit against 
the school district, the plaintiff failed to recover, upon the 
ground that defendant’s authority to employ counsel on be- 
half of the district, was, by their vote, expressly limited to 
suits against the district. 

The plaintiff now sought to recover of defendant pay for 
his services, and the expenses of the suit against the school 
district. 

Held, that he might recover the former on the ground of 
mutual mistake; but not the latter. 
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ConNECTICUT AND Passumpsic Rrvers RaILroaD v. NEWELL. 
Assumpsit—Money received to plaintiff’s use. 


The plaintiffs, by their president, executed to defendant 
a promissory note payable on time to defendant’s order. 
Before the note became due the plaintiffs paid the defend- 
ant the amount of the note, in their mortgage bonds, but 
by accident failed to take up the note. The defendant sub- 
sequently negotiated the note to a bona fide holder for 
value, and the plaintiffs were compelled to pay it upon a 
jidgment recovered against them. But this suit was 
brought before that suit was terminated. 

Held, the plaintiffs might recover the amount of such 
mortgage bonds, being the amount then due upon said notes, 
as so much money held by defendant to their use. The 
payment did not become effectual until applied upon the 
note, which defendant, upon receipt of the money, impliedly 
bound himself to do; and having put that out of his power 
by the negotiation of the note, he thereafter held the 
money in fraud of the trust upon which he received it; and 
consequently to the use of the plaintiffs. 


BRANIN v. CONNECTICUT AND Passumpstc RAILROAD. 
Liability of railway to laborers employed by sub-contractor. 


This was an action in behalf of the laborers upon de- 
fendants’ road, under a contract with the sub-contractors 
for such work. 

Held, that the statute making all railways thereafter 
liable for the pay of laborers of “contractors,” to a cer- 
tain extent, may properly be extended to railways char- 
tered befere the passage of the act, this being but a 
reasonable police regulation, and in no sense a violation of 
the essential franchises of such railway companies. 

Held, also, that the provision of the statute extends to 
the laborers of sub-contractors, as well as contractors, that 
term being used in the statute in a genenic sense, to include 
all laborers upon the road for which the company are not 
primarily liable. 


Passumpsic Bank v. Goss & Pace. 


Principal and surety. 


This was an action upon a promissory note signed by 
Page as surety for Goss, At the time the note was signed 
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by Page, Goss gave him assurances that he would procure 
other sureties to sign the note before he delivered it to 
the bank, which he failed to do. The bank discounted the 
note in the usual course of their business, with no knowl- 
edge of the conditions upon which Page signed the note. 

Held, that this was no ground of defence on the part of 
the surety. This was a confidence between him and the 
principal; and having trusted his signature to the princi- 
pal, he thereby made him his agent for negotiating the note, 
and must look to him for redress. If such a defence could 
prevail, no one could ever know when sureties were liable, 
short of personal application to them. This would prove 
a very embarrassing clog to the negotiability of paper. 


Washington County. November Term, 1858. 
WILDER v. WORCESTER AND OTHER TOWNS. 
Laying out of highway. 

This is a petition for laying a highway through different 
towns, and where other towns are cited in to beara portion 
of the expense, upon the ground that they are incidentally 
benefited by the road, in compliance with the provisions of 
the statute. 

The committee reported that the highway is necessary ; 
but the towns through which it passes are not able to bear 
the expense beyond a certain amount. 

The proposition now is to remove these objections by 
filing a bond, with sufficient sureties, to build one mile of 
the most expensive portion of the road; and a vote of the 
town of Montpelier, to be assessed $1000, upon the ground 
that they will be be benefited by the road. 

Held, that the petitioners must obtain a report in favor 
of laying the road, before the court will hear evidence in 
favor of the petition. 

That this is virtually a report against laying the road; 
but if the propositions to bear a portion of the expense 
are valid in behalf of the towns interested, the conditions 
of the report will then be removed. 

That the bond in question, contrary to the decisions in 
other States, and also upon a somewhat questionable princi- 
ple of policy, is held valid, in this State, and available for 
the relief of the towns interested. 

That the vote of the town of Montpelier, although liable 
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to operate as an abuse, in regard to taxation, will justify a 
judgment against them, under the statute, and will conse- 
quently become a valid security to the towns compelled to 
build and maintain the road. 

All impediments to the laying the road, as stated by the 
committee, being thus removed, the report will stand as 
prima facie sufficient; and testimony be taken on the 
merits. 

Davis v. STRONG. 


Judicial act of assessors— Motive of removal. 


The assessors, or listers, of a town are not liable for the 
exercise of judgment and discretion. They therein act ju- 
dicially, and are no otherwise responsible for their acts 
than are other judicial officers. But in regard to mere 
ministerial acts, when they fail to follow the law, they are 
liable to those thereby injured. 

Where the statute provides that if one shall remove 
from one town to another, either to avoid taxation, or to 
change the place of his taxation, the listers, in making up 
the list, shall disregard such removal : it was /e/d that the 
listers, in determining the motive of such removal, act ju- 
dicially ; and if they act in good faith, and upon probable 
cause, they are not liable for any mistake or error in 
judgment. 

CHATFIELD v. WILSON. 


Watercourse— Underground current. 


In regard to underground currents, and water percolating 
through the soil, one is not liable for putting such ob- 
structions upon his own land as to interrupt their natural 
course, and thereby prevent water from coming upon 
another’s land. The rule is not the same here as in regard 
to surface water. 

One may lawfully take water from a running stream in 
an aqueduct, where he owns to the middle of the stream. 
And that he thereby carries it to a rise of land, so that the 
waste water will not return into the stream, is no objection, 
there being no unnecessary waste, and no use of the water 
beyond the ordinary necessities, for culinary and farming 
purposes. 

If in such case the owner of the opposite side of the 
stream so lowers its bed that it will not rise into plaintiffs 
aqueduct, he is entitled to recover all damages thereby 
sustained. 
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Martin v. Vermont CentraL RAILROAD. 





Railroad— Damages by construction. 





This was an action to recover for the damages sus- 







é tained by plaintiff, by the flowing of his lands near the 
Bi plaintiffs road, by reason of the defective construction of i: 
é a new channel for the river at that point, which the defend- 
“ ants changed to avoid bridging it, as by their charter they 






were permitted to do, restoring it, as far as practicable, to j 
its former state of usefulness. The defect complained of e 






Pa was the smallness of the channel, in passing through a 
ledge of rock. It would have cost the company some 
thousand dollars more to have excavated it as low as the 
old channel. The commissioners appraised the plaintiff's 
land damages, after the current of the river had been 
changed, the new channel being at the time in the same 
state it was when the damages complained of accrued. 
Held, that the plaintiff was entitled to recover the ap- 
praisal of land damages, including only such damages as 
may accrue to the land owner by the prudent and proper A 
construction of the road, and not such as accrue from de- "q 
fective and imperfect construction. a 















Repway v. Gray. 





Slander— Charges of fraud and insolvency. iy 


s 
" The true test in regard to what words, imputing crime, i 
are actionable in slande r is, that the crime must be in- 
famous, or one involving moral turpitude of a serious 









character,—such as felony at common law, the crimen falsi, ‘ 
and other offences of a similar grade. It is actionable to - 
charge one with the crime of petit larceny. But to charge F 
one with burning his own buildings to obtain the insurance r, 
upon them, although a disgraceful fraud, is not actionable, a 





in slander. Those offences punishable by imprisonment in 
the State prison are commonly regarded as involving such 
a degree of infamy, that to charge one with them is actiona- 
ble slander. ; 
To charge one with insolvency, unless spoken of his : 
trade or business, and especially unless alleged to be false, 
is not actionable in slander, even when special damage is i 
alleged, as that plaintiff was thereby sued for a just debt, } 
and put to cost which he would not otherwise have in- 
curred. 
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Briges v VERMONT CENTRAL RAILROAD. 
Contract. 

The plaintiff made a contract, under seal, for building 
fence upon defendant’s road. The time was altered for 
completing the same, and some of the specifications were 
altered, by a subsequent oral contract. 

Held, that by such alteration the whole contract was re- 
duced to a simple contract, and that in such contracts for 
work and labor, after the labor is performed, and the time 
of payment expired, general indebitatus assumpsit will lie, 
or the recovery may be had, in Vermont, in the action of 
book account. 


Rosrinson v. PorTTer. 


Statute of frauds— Contract for benefit of another. 


In contracts not in writing, although the undertaking is 
for the benefit of another, and the party may expect and 
be entitled to indemnity from such other person; still, if 
such other person be not holden directly to the same party 
to whom the contract in question is made, and for the same 
thing, so that the one is collateral to the other, the contract 
is not within the statute of frauds, but is an independent, 
original contract between the parties to it, and will stand 
or fall by its own terms and incidents. 


WILLEY v. MAXHAM. 
Accord and satisfaction. 


This was an action to recover damages for not being 
allowed to fulfil a contract of service for three months. 
The defence urged was, that the plaintiff and defendant 
had a dispute about the ownership of a horse, and the 
plaintiff charged the defendant with falsehood, in the pres- 
ence of one of his apprentices. It appeared that defend- 
ant was, in fact, in the right, although the plaintiff believed 
otherwise at the time he made the charge. The defendant 
refused longer to employ the plaintiff, he having labored 
but nine days towards his three months. The plaintiff 
subsequently settled with defendant, and received pay for 
the labor he had performed, making no claim for damages. 

Held, that the plaintiff could not recover upon the fore- 
going facts. It would seem that the excuse for turning the 
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plaintiff away must be regarded as sufficient, under ordinary 
circumstances; and the settlement and receiving pay for 
the services performed, without further claim, is the strong- 
est evidence of accord and satisfaction of the entire claim. 
The plaintiff must have known the defendant would so re- 
gard it; and he is therefore bound by the construction 
which he expected the defendant to put upon it. 


SAME v. SAME. 
Estoppel— Different grounds of verdict. 


This is trover for a horse. The plaintiff and defendant 
had exchanged horses, the plaintiff claiming that it was 
merely temporary, and the defendant that it was an ex- 
change of property. The plaintiff had returned the horse 
he had of defendant, and refused to take it away or pay 
for its keep. The defendant had before this sued plaintiff, 
in a justice’s court, for the keep, and failed in the action. 
In the trial of this action the plaintiff relied upon the ver- 
dict in that action, as an estoppel upon the question of 
title. 

Held, that when an open action may be decided by the 
jury, upon two or more grounds, and it can only be de- 
termined upon which ground it was in fact decided, by the 
testimony of the jury, the verdict is not an estoppel upon 
the questions of fact involved in either ground. 

Therefore, held, there is no estoppel in the present case. 


Orange County, November Term, 1858. 
Cospurn v. CHAMBERLAIN. 
Execution — Justification for officer. 


This was an action against the defendant as sheriff for 
the default of his deputy, in not paying over money col- 
lected upon an execution. The defence was, that the 
execution, by the misprision of the clerk issued for $100 
less than the judgment rendered between the parties, and 
is therefore void, and so the defendant is liable to refund 
the money to the debtor. 

Held, that although the execution is void as to the credi- 
tor, and all concerned in suing it out, it is nevertheless 
good upon its face, and so a good justification to the 
Officer, and he cannot be compelled to refund the money, 
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nor can he be allowed to retain it himself. He is there- 
fore bound to pay it over to the creditor, who will be 
bound to apply it in payment, pro tanto, upon the judgment 
towards which it was intended to be paid by the debtor. 


GRISWOLD v. Davis. 
Promissory note—Bona fide holder. 


This was an action for the benefit of the White River 
Bank upon a promissory note negotiated at the bank, while 
current, as collateral security for a loan made at the time 
the note was so negotiated. After this,and just before the 
note fell due, the maker having no knowledge of the note 
having been negotiated, called at the house of the payee to 
pay it. The payee being absent from home, he left the 
amount of the note with his wife, who, on the same day, 
gave it to the payee, and informed him of the purpose for 
which it was left. 

Held, that this constituted no defence to the action. The 
note being negotiated at the bank, while current, as col- 
lateral security for a debt then created, is, according to all 
well considered cases, held bona fide, and for value, and no 
equitable defence in favor of prior parties can be admitted 
to override the title of the holder thus created. 


FENNO v. WESTON. 
Evidence. 

Held, that one not replying to written correspondence is 
not ordinarily to be regarded as any evidence of acquies- 
cence in the truth of the facts stated therein. 

If the party once enter upon the correspondence by way 
of reply, it will merit a somewhat different consideration, 
perhaps, when he ceases to reply to other letters. But 
even then, there is not the same ground for inferring ac- 
quiescence in facts stated, as if stated in one’s presence. 
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Supreme Judicial Court of Massachusetts. Sept. Term, 1858. 
Berkshire County. 
GEER v. CHAPEL AND TRUSTEE. 


Trustee process—Juror's fees. 
A county is not chargeable by the trustee process for a 
juror’s fees before they have been allowed by the court. 
N. L. Johnson, for plaintiff. 
G. J. Tucker, for trustee. 


HALBERT v. Comstock. 
Practice—Right to file additional answer. 


A defendant who has filed one answer to an action at 
law, has no right to file an additional answer without leave 
of court; and if he is allowed by the court to introduce evi- 
dence under both answers, without such leave granted, the 
plaintiff is entitled to a new trial. 

J. Price, for plaintiff. 

I. Sumner, for defendant. 


MILLER v. CARRIER AND TRUSTEE. 
Trustee process— Trustee's judgment for “ balance of costs.” 

Where a trustee is shown to be chargeable for a less sum 
than the amount of his costs, he is entitled, under St. 1845, 
c. 188, to judgment and execution for the balance of his 
costs, after deducting the amount for which he is chargea- 
ble, without waiting for a scire fucias against him. 

J. E. Field, for plaintiff. 

J. Price, for trustee. 

PALMER v. KELLOGG. 
Administrator as witness—St. 1857, c. 805, § 1. 


That clause of §1, St. 1857, ec. 305, which provides that 
where “an executor or administrator is a party to the suit, 
the other party shall not be admitted to testify in his own 
favor, except as to such acts and contracts as have been made 
or done since the probate of the will or the appointment of 
the administrator,” refers to the administrator who is the 
party to the suit, and excludes testimony of acts or con- 
tracts made before his appointment, although after the ap- 
pointment of a previous administrator. 

J. D. Colt, for plaintiff. 

M. Wilcox, for defendant. 
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ASHLEY v. WARNER. 


Tenancy at will, on conditional limitation—Evidence—Damages. 

Where a tenant holds an estate at will upon a conditional 
limitation, as “so long as he shall keep a good school,” evi- 
dence that he was deficient in literary and scientific ac- 
quirements, may be given by the landlord in an action for 
damages in expelling the tenant without notice. 

As such a tenancy could be, at any time, determined by 
three months’ notice, the damages should be limited to such 
injury as the tenant would suffer by the loss of the premises 
for that time, but not to such as he may have suffered to 
the date of the writ. 

H. L. Dawes, for plaintiff. 

J. D. Colt, for defendants. 


Brown v. DUNHAM. 
Guardian and ward—Note taken in guardian’s name. 

The mere fact that a guardian, since deceased, insolvent, 
invested his ward’s money in negotiable notes, payable to 
the guardian himself, which notes have not been negotiated, 
is not sufficient to prove a conversion of the money to the 
guardian’s use; and the succeeding guardian may recover 
the notes, or their full value, of the administrator of the 
first guardian. 

H. L. Dawes, for plaintiff. 

J. N. Dunham, pro se. 

~ -MartIn v. Porrer AND TRUSTEE. 
Assignment of debt in another State good against a citizen of that 
State. 

An assignment of a chose in action for the benefit of 
creditors, which is good by the laws of the State where the 
debtor resides, is valid in this State against an attachment 
by trustee process in favor of a creditor of the same State. 

J. D. Colt, for plaintiff. 

R. W. Adam, for claimant. 


Brewer v. Crosby. 


‘Person injured” by dog—Evidence. 
The words “person injured,” in Rev. St. c. 58, §13, in- 
cludes injury by damage to property as well as person. 
Where one of the parties is a witness, he may be asked 
on cross-examination, whether he has not made certain 
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threats of injury to the other party if he should prosecute 
his suit. 

J. E. Field, for plaintiff. 
M. Wilcox, for defendant. 





September 





Hampshire, Franklin and Hampden Counties. 
Term, 1858. 
PINE v. SMITH. 
Promissory note, when overdue. 

A note negotiated on the last day of grace is subject, in 
the hands of the purchaser, to all the defences to which it 
would have been subject in those of the original holder. 

G. J. Tucker, for plaintiff. 
M. Wilcox, for defendant. 


CoMMONWEALTH v. BERTIN. 


Appeal from Common Pleas in criminal cases. 

No appeal lies from the Court of Common Pleas to this 
court in a criminal case, even for matter of law apparent 
in the record. The only remedy is by bill of exceptions, 
or writ of error. 

G. M. Stearns, for defendant. 

S. H. Phillips, (Attorney General) for the Commonwealth. 


COMMONWEALTH v. SALLEN. 
Exceptions after final judgment only. 


A case cannot be brought to this court by exceptions 
from the decision of the Court of Common Pleas, sustaining 
a demurrer to the defendant’s plea, until the case has been 
finished in that court. 

W. Allen, Jr., for defendant. 

S. H. Phillips, (Attorney General) for the Commonwealth. 


COMMONWEALTH v. MURPHY. 


Statute remedy, when exclusive. 

The offence created by St. 1855, c. 215, § 24, of keeping 

intoxicating liquor with intent to sell, contrary to the pro- 

visions of that statute, can be prosecuted only by com- 

plaint before a justice of the peace, in conformity with that 
section, and not by indictment. 
W. Allen, Jr., for defendant. 

S. H. Phillips, (Attorney General) for the Commonwealth. 
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COMMONWEALTH v. Hupson. 


Concurrent criminal jurisdiction of justices of peace and Court of 
Common Pleas— Evidence. 

St. 1858, c. 45, § 2, providing that justices of the peace 
shall “ have jurisdiction of all offences ” which may be sub- 
ject to a fine of fifty dollars, or imprisonment not exceed- 
ing six months, or to both of those offences, does not affect 
the jurisdiction of the Court of Common Pleas. 

On the trial of an indictment for unlawfully selling in- 
toxicating liquors, a witness called by the prosecution, and 
who has testified that he bought no intoxicating liquors of 
the defendant, cannot be asked by the attorney for the Com- 
monwealth to “recur in his own mind to his testimony before 
the grand jury, for the purpose of refreshing his recoilec- 
tion, and for no other purpose.” 

W. G. Bates and M. B. Whitney, for defendant. 

S. H. Phillips, (Attorney General,) for the Commonwealth. 


COMMONWEALTH v. PHELPS. 
Common seller of liquors—Evidence. 


On the trial of an indictment for being a common seller 
of intoxicating liquors, evidence of sales not testified to 
before the grand jury, is admissible. 

W. G. Bates and M. B. Whitney, for defendant. 

S. H. Phillips, (Attorney General,) for the Commonwealth. 


COMMONWEALTH v. O’CoNNoR. 
Intoxicating liquor—Evidence. 


On the trial of an indictment for keeping intoxicating 
liquor with intent to sell, after the government have intro- 
duced as evidence tending to sustain the indictment, that the 
defendant had a “strainer” in his shop, the defendant 
may show by his own declarations, made to the manu- 
facturer of the “strainer,” at the time of ordering it, that 
it was intended to be used for another and innocent 
purpose. 

G. M. Stearns, for defendant. 

S. H. Phillips, (Attorney General,) for the Commonwealth. 
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Worcester County. October Term, 1858. 
CARRUTH v. GRASSIE. 
“Cow.” 

A heifer, twenty months old, which has never given milk 
is exempted from levy on execution under Rev. Sts. c. 97, 
§ 22, clause 4, as a cow, if the owner intends to keep it as 
a cow, and has no other. 

G. F. Hoar, for plaintiff. 

C. G. Stevens, for defendant. 


COMMONWEALTH v. WHITTEMORE. 
Confession not extorted by fear. 

Indictment for stealing a cow. The oflicer who arrested 
the prisoner for stealing another cow said to him, “ Where 
did you get that beef?—we'’ve got you this time, we have 
traced it round until we are satisfied you’ve got the cow,” 
referring to the second cow. He then conveyed him to the 
lock-up, and there had the conversation claimed as a con- 
fession, referring to both cows. Held, that the confession 
was admissible. 

S. H. Phillips, (Attorney General,) for the Commonwealth. 

C. Devens, Jr., for plaintiff. 

HASKELL v. RICE. 
Vendor’s lien— Contract—Delivery. 

Plaintiff sold timber to C, by whose agent it was cut and 
hauled into an adjoining field belonging to plaintiff. C sold 
it to defendant, who commenced to carry it away. C being 
insolvent, it was held that plaintiff, by virtue of his vendor’s 
lien, might forbid defendant to carry away what remained 
without a promise to pay for it,on which promise the plain- 
tiff might recover. 

F. H. Dewey and W. S. Davis, for defendant. 

P. C. Bacon, for plaintiff. 


Drury v. BACHELDER. 
Homestead. 

A homestead was owned by the wife, the husband having 
an estate for their joint lives. They left the house and 
moved their furniture, but both going to work out acquired 
no other homestead. The wife took the general care of 
the deserted house. Held, that a quitclaim deed by the 
husband alone was void under the act of 1855, c. 238, § 5. 

C. Devens, Jr. and S. D. Washburn, for plaintiff. 
Brimblecom, for defendant. 
VOL. XXI.—NO. IX. 36 
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LEE v. WHEELER. 
Evidenee—Sale. 

In an action for goods sold, which were delivered and 
charged to a third person, the plaintiff’s clerk who made 
the contract may be admitted to testify that the goods were 
delivered on the credit of the defendant, and that he re- 
lied on the defendant for payment. 

In such action it is competent to show the poverty and 
bad pecuniary credit of the third person at the time of the 
sale of the goods. 

N. Wood, for plaintiff. 

C. Devens, Jr., and G. F. Hoar, for defendant. 


Stayton v. McIntyre. 
Mortgage— Foreclosure— Payment. 

Under a plea of nul disseisin to a writ of entry to fore- 
close a mortgage, with a specification of payment of the 
mortgage in defence, evidence of payment after condition 
broken is properly admitted in evidence. 

P. C. Bacon and W. T. Harlow, for plaintiff. 

H. Chapin and S. P. Twiss, for defendant. 


Howe v. WILDER. 
Mortgage— Cancellation of assignment. 

Where a mortgage was assigned by the mortgagee by 
an unrecorded assignment, and afterwards the assignment 
was cancelled by erasing the signature and reéndorsing the 
mortgage note, it was held that the mortgagee could main- 
tain a writ of entry on the mortgage. 

C. G. Stevens, for plaintiff. 

P. C. Bacon, for defendant. 


COMMONWEALTH v. BALDWIN. 
Forgery. 

To constitute the crime of forgery, the writing must have 
been made and intended to be received as the handwriting 
of another person. 

Signing a promissory note S. B. & Co., accompanied 
by representations that such a firm existed, composed of 
defendant and 8., though known by defendant to be false, 
does not constitute forgery. 

S. H. Phillips, Attorney General,) for the Commonwealth. 

H. Chapin and G. F. Hoar, for defendant. 











ae 


_ 
a) 


ef See naar? 


hee 


wt hale api 


Supreme Judicial Court of Massachusetts. 563 


WHITNEY v. SAWYER. 
Evidence— Book-account. 


Where a witness testified that he tended a saw-mill, and 
put down correctly on a slate the amount of lumber sawed, 
and afterwards transferred the account correctly to a tally- 
board, and when the tally-board became full, again trans- 
ferred correctly the amounts to a bill book, and the figures 
on the slate and tally-board had been destroyed, 

Held, That the bill book was properly admitted in evi- 
dence to prove the amount sawed. 

N. Wood, for plaintiff. 

C. Brimblecom, for defendant. 


Merritt v. Hosmer. 
Mortgage — Redemption — Rent. 

This was a bill in equity to redeem a mortgage. The 
plaintiff owned one eighth part of the equity of redemption, 
the defendant mortgagee six-cighths and another party one- 
eighth. The plaintiff had been in possession of the premises 
as tenant of the mortgagee, but had paid no rent. 

Held, That he might redeem on paying the full amount 
of debts and interest, without first paying over the rent, 
but should make no deduction on account of the rent, as 
that was lost by his own fault. 

P. C. Bacon, for plaintiff. 

C. Devens, Jr., and G. F. Hoar, for defendant. 


LIVERMORE v. BOUTELL. 
Fraudulent conveyance — Attachment — Betterments. 


A conveyance of real estate, made by a husband who has 
committed adultery, with a view to delay, defraud or hinder 
the recovery by his wife of such alimony as may be decreed 
to her, on a libel for divorce, is void even if the libel be in- 


. Stituted after such conveyance. 


A right in equity conveyed by a debtor with intent to 
delay, defraud or hinder a creditor, may be sold on exe- 
cution in behalf of such creditor, under Rev. Sts. c. 73, 
notwithstanding St. 1855, c. 453, which provides for levy- 
ing by extent on such lands. 

C. Devens and G. F’. Hoar, for defendant. 

P. C. Bacon and H. Chapin, for plaintiff. 
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QUINSIGAMOND BANK v. Hosps. 
Usury by bank in discount of note. 

Taking more than six per cent. interest by a bank in the 
discount of a note does not prevent the bank from main- 
taining an action on the note, notwithstanding the pro- 
visions of Rev. Sts., c. 36, $$59, 60, prohibiting the taking of 
more than six per cent. by banks, in such cases, under a 
penalty of five hundred dollars for each offence. 

F. H. Dewey and E. B. Stoddard., for plaintiff. 

C. Allen and G. F. Hoar, for defendant. 


WHITE v. STODDARD. 


Note falling due after death of holder and before administration — 
Demand and notice. 

Where the holder of a note has died, and no executor or 
administrator has been appointed upon his estate when the 
note falls due, and the executor or administrator, within a 
reasonable time after his appointment, demands payment 
from the maker, and notifies the endorser, the latter will 
not be discharged. 

D. Foster, for plaintiff. 

F. H. Dewey and E. B. Stoddard, for defendant. 


Bristol, Plymouth, Barnstable and Dukes County. 
October Term, 1858. 


KELLEY v. BowKER. 
Bill of lading. 


A bill of lading acknowledging the receipt of “2282 
bushels corn, more or less, all to be delivered” is complied 
with by the delivery of twenty-two hundred and seventeen 
bushels, if that be all that was received. 

H. A. Scudder, for plaintiff. 

G. Marston, for defendant. 


COMMONWEALTH v. GARDNER. 
Murder—St. 1858, ec. 154. 

St. 1858, c. 154, establishing degrees of murder, did not 
repeal the laws previously existing on the same subject, nor 
affect the jurisdiction of this court over indictments for 
murder, but only modified the punishment in case the jury 
should not find certain circumstances of aggravation men- 
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tioned in the first section of the statute. Murder com- 
mitted before the passage of the act may therefore be pun- 
ished under it. 

C. G. Davis, for defendant. 

S. H. Phillips, (Attorney General,) for Commonwealth. 


GILSON v. Emery. 
Mechanie’s lien—Sts. 1855, c. 431; 1851, c. 348. 
, 


St. 1855, c. 431, does not repeal section 3 of c. 343 of 
the statutes of 1851, which requires a petition to enforce a 
mechanic’s lien to be filed within seventy days after the work 
is done. 

E. Simmons, for petitioner. 

A, Wellington, for respondent. 


ALLEN v. TURNER. 
Parties in equity. 


To a petition in equity under St. 1839, c. 60, to restrain 
a misapplication by a town of the surplus revenue of the 
United States, the town, and not merely its treasurer, must 
be made defendants. 

E. Simmons, for petitioner. 

E. Ames, for defendant. 


BLANKENSHIP v. HADLEY. 
School districts—Sts. 1849, c. 206; 1851,e. 303. 


A town incorporated since the passage of Sts. 1849, c. 
206, and 1851, c. 303, was divided into five school districts, 
and within ten years from the passage of the statute of 
1849, was districted anew into five school districts, and 
afterwards all its school districts were abolished. He/d, that 
another districting within the ten years, by which three 
of the districts were consolidated into one, was in violation 
of these statutes, and that a tax subsequently assessed by 
the consolidated district was illegal. 

C. I. Reed, for plaintiff. 

B. Sanford, for defendant. 


PETTEE v. CASE. 


Mortgage— Certificate of entry not conclusive evidence of breach of 
condition. 

A certificate duly recorded of an entry for breach of con- 

dition of a mortgage, and for the purpose of foreclosure, is 
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not conclusive evidence, in a writ of entry brought by the 
mortgagee, more than three years after the entry, to recover 
the premises, that there had been a breach of condition. 

B. Sanford, for defendant. 

E. H. Bennett, for tenant. 


Hau v. Ken. 
Suit for penalty under by-law of town and where to be brought. 


St. 1847, c. 166, providing that penalties under the by- 
laws of towns, made “to preserve the peace, good order 
and internal police,” may be recovered by complaint before a 
justice of the peace of the county, does not take away the 
right to prosecute before a justice of the peace of the 
town, pursuant to Rev. Sts. c. 15, $13, for a penalty 
under a by-law to prevent incumbrances in the streets. 

B. Sanford, for plaintiff. 

C. I. Reed, for defendant. 


Kine v. DICKERMAN. 


Tenancy in common—Landlord and tenant process. 


A person holding land under one tenant in common is 
not, on his failure to pay rent to another tenant in common, 
liable to an action by the latter on Rev. St. c. 104, to re- 
cover possession of the premises. 

E. H. Bennett, for plaintiff. 

C. I. Reed, for defendant. 


COMMONWEALTH v. DAVIS. 


Sale of liquor—Proceedings on disclosure of person arrested—St. 
1855, e. 215, §§ 23, 15. 

When a person has been arrested intoxicated, and has 
disclosed the person who sold him liquor, the failure to 
name the purchaser as a witness in the complaint against 
the seller, as required by St. 1855, c. 215, $23, does not 
prevent the complaint from being maintained under § 15. 


COMMONWEALTH v. GODLEY. 


** Tenement” — St. 1855, ec. 405. 


An indictment for keeping a “ tenement” under St. 1855, 
¢c, 405, is sustained by proof of keeping a building. 
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Norfolk County. November Term, 1858. 


COMMONWEALTH v. ANTHES. 
Lager beer— St. 1855, c. 215. 


The legislature may constitutionally prohibit the sale of 
lager beer. 

In an indictment under St. 1855, c. 215, for an unlawful 
sale of intoxicating liquors, after proof that the liquor sold 
was lager beer, it is not open to the defendant to show that 
lager beer is not intoxicating, the statute having provided 
that it shall be so considered. 

J. W. May, for defendant. 

S. H. Phillips (Attorney General), for Commonwealth. 


Brown v. THAYER. 
Bailment—Estoppel—Fraud. 


Bailee cannot defeat an action by bailor to recover the 
property bailed, by showing that the bailor held the prop- 
erty under a conveyance fraudulent as against the creditors 
of the seller. 

W. Brigham, for plaintiff. 

P. W. Chandler, for defendant. 


WIiLuiAMs v. City or Roxsury. 
Domicil. 


A, a man having a domicil out of the Commonwealth, be- 
came engaged to be married to B, a woman domiciled in 
Roxbury, and who was entitled to the income of certain 
personal property held in trust, and theretofore assessed for 
taxes in Roxbury. In March, 1856, A hired a house in 
Brookline, and removed to it all the movable property of 
his own, and of B, and put a housekeeper in charge of it. 
In April, the parties, never having actually removed to 
Brookline, were married in Roxbury, and set out on a wed- 
ding journey, with the intention of returning to the house 
at Brookline, which they did, but after the first day of May. 
Held, that the domicil of the husband and wife was in Brook- 
line on the first day of May. 

C. A. Welch, for plaintiff. 

W. Gaston, for defendant. 
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Essex County. Norember Term, 1858. 


DopcGe v. Essex Insurance Co. 

Limitation of action to reform contract— Discovery of mistake. 

A suit in equity to reform a contract on account of mis- 
take must be brought within six years after the mistake 
was or ought to have been discovered; and a suit brought 
more than six years after the alleged defect had been 
pleaded in an action at law on the same contract is too 
late. 

R. H. Dana, Jr. and T. P. Pingree, Jr., for plaintiff. 

O. P. Lord, for defendant. 


Bowpitcu INsuRANCE CoMPANY v. JACKSON. 


Mutual insurance — Lien on real estate — Discharge in insolvency 
of assured. 


A certificate of discharge in insolvency of a person in- 
sured at a mutual fire insurance company, will not prevent 
the rendering of special judgment in favor of the company, 
for the purpose of enforcing their lien upon the real estate 
insured, although the estate has been sold to a bona fide 
purchaser without notice. 

O. P. Lord and J. W. Perry, for plaintiffs. 

C. Lt. Train, for defendant. 


Putnam v. TASK. 
Promissory note — Guaranty. 


One who has guaranteed “all notes which a bank may dis- 
count for F,”’ and afterwards takes up a note indorsed by 
F, and discounted for him by the bank, takes it subject to 
all the defences which the maker would have against F. 

S. B. Ives, Jr. and J. B. Peabody, for plaintiff. 

C. R. Train, for defendant. 


COMMONWEALTH v. PILLSBURY. 


Liquors — Prima facie evidence of sale — St. 1855, e. 215, §§34, 17. 

The provision of St. 1855, c. 215, § 34, that “in all cases 
under this act, delivery of intoxicating liquors in or from 
any building or place, other than a private dwelling-house,” 
shall be deemed prima facie evidence of a sale, and 
be punishable as such sale, extends to a prosecution under 
$17, for being a common seller. 

S. H. Phillips, (Attorney General), for Commonwealth. 

D. Saunders, Jr. and H. G. Johnson, for defendant. 
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Suffolk County. November Term, 1858. 
CoMMONWEALTH v. MEAD. 
Evidence of grand jurors. 


A grand juror is a competent witness for the defendant, 
to prove that a witness for the Commonwealth, at the trial, 
testified differently before the grand jury. 

R. Choate and H. F. Durant, for defendant. 

G. W. Cooley, (County Attorney,) for Commonwealth. 


PENOBSCOT AND KENNEBEC RAILROAD CoMPANY v. Muzzy. 


SAME v. WHITTIER. 
Lex loci — Contract to take shares in railroad company. 


A contract, made in Massachusetts, “to take and fill” a 
certain number of shares in a railroad corporation, estab- 
lished in Maine, is a contract to be performed in Maine, and 
to be construed by the laws of that State; and by those 
laws, such a subscription will render the subscriber liable to 
an action thereon, although the number of shares which, by 
the charter, is not to be less than four thousand, nor more 
than ten thousand, has not been fixed, and only four thou- 
sand have been subscribed for. 

H. W. Paine and G. D. Porter, for plaintiffs. 

D. Thaxter and C. E. Pike, for defendants. 


Rossins v. BARDWELL. 


Removal of action — Stockholder not defendant — Sts. 1851, 215; 
1840, 87. 


A supposed stockholder in a manufacturing corporation, 
with whom a summons has been left, in an action against 
the corporation, pursuant to St. 1851, c. 215, is not entitled 
to remove the action from the Superior Court to this court, 
on affidavit, as “the defendant” in such action, under St. 
1840, c. 87, $3, and the acts additional thereto. 

C. A. Welch, for plaintiff. 

J. Lowell and W. Dwight, for defendant. 


Sito v. FAULKNER. 


Contract — Power of executor. 
The construction of a contract made by letter, like the 
construction of all other written instruments, is for the court. 
It seems that a contract to pay advances of the factor of 
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a deceased person, made by the administrator after the 
estate is insolvent, in consideration of an agreement of the 
factor to furnish the administrator with further advances, 
is beyond the power of the administrator. 

A. A. Ranney, for plaintiff. 

R. Choate and G. H. Preston, for defendant. 


STrone v. HACKETT. 
Transfer of shares — Trust. 


A delivery of shares in railroad corporations, with blank 
assignments, without consideration, upon trust, to pay the 
income to the settler for life, and at his decease to transfer 
the principal to certain charitable corporations, is valid, 
and will be enforced in equity against the widow of the set- 
tler, claiming the share which the statute gives her, in pro- 
perty of which he died possessed. 

H. Gray, Jr., for the corporations. 

A. R. Hatch, for the widow. 


CoMMONWEALTH v. FircupurG RatLroap CoMPANY. 
Forfeiture of railroad charter — Discontinuance of trains. 


A discontinuance of passenger trains on the branch of a 
‘ailroad, when by reason of the establishment of a compe- 
tition line of horse railroad, under authority of the Legisla- 
ture, there is not sufficient passenger business, at any rate 
of toll or fare, to pay the expense of running passenger 
trains, and the corporation still continues to run regular 
freight trains, is no ground for forfeiture of their charter. 

S. H. Phillips, (Attorney General,) for Commonwealth. 

E. R. Hoar, for defendants. 


BLAKE v. EXCHANGE MutTuAL INSURANCE COMPANY. 


Informal proof of loss — Waiver of condition — Notice to produce 
application — Other insurance. 


A clause in a policy of insurance, that “no condition, stip- 
ulation, covenant, or clause, herein before contained, shall 
be altered, annulled, or waived, except by writing endorsed,” 
etc., does not prevent the officers of the insurance company 
from accepting, by words or acts, informal proof of loss as 
sufficient, and thereby binding the company. 

In an action on a policy of insurance, of which the appli- 
cation is expressly made part, a plaintiff, who has given 
notice to the defendant to produce the application, and tes- 
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tifies that the paper produced by them in reply to such no- 
tice was not signed by him, and the defendants introducing 
no evidence that it is the plaintiff's application, is entitled 
to proceed without further proof of the application. 

A provision in a policy of insurance, that “in case of any 
other insurance upon the property hereby insured, these 
insurers shall be liable only for a proportional part of the 
loss,” extends to a case of other insurance, in part on this 
property, and in part on other property, although that 
insurance does not discriminate the proportion on each 
kind of property. 

Rk. H. Dana, Jr. and H. W. Muzzey, for plaintiff. 

C. T. Russell, for defendant. 


BLANCHARD v. DepHamM Gas Licgut CoMmPANY. 


Validity of transfer of shares in manufacturing corporation. 

A transfer of shares in a manufacturing corporation, not 
notified to the treasurer as required by the by-laws, nor 
recorded, is invalid as against a creditor claiming under an 
attachment duly made and recorded. 

J. A. Andrew, for plaintiff. 

G. M. Browne, for defendant. 


Cott v. Brown. 


Set off — Purchase of debts after insolvency of bank. 


In an action by the receivers of an insolvent bank, on a 
debt due before the commencement of the proceedings un- 


der which they were appointed, the defendant cannot sct off 


debts of the bank, purchased by him since the commence- 


ment of the proceedings. 
H. W. Paine and T, F. Nutter, for plaintiff. 
E. F. Hodges, for defendant. 


Essex Company v. EDMANDs. 
‘Promissory note — Joint promisor. 

One who, before delivery to the payee, writes his name 
on the back of a note, by which “The Lawrence Manufac- 
turing Company promise to pay” a third person, is liable 
as promisor, not as indorser. 

ki. Merwin, for plaintiffs. 

H. F. Durant and G. H. Preston, for defendant. 
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Hickok v. McKay. 
Contract. 

On an agreement in writing of C, “to credit A with” a 
certain sum, “for which C has obtained of B an indorsement 
of C’s note,” B may sue C. 

LL. Mason, for plaintiff. 

A. H. Fiske, for defendant. 


JOHNSON v. THAXTER. 
Service on absent defendant. 

A judgment on default, where the only service was by 
leaving a summons at the last and usual place of abode of 
the defendant, will be reversed for error in fact, if it ap- 
pears that the defendant, at the time of the service, was 
absent from the Commonwealth, and had no notice of the 
suit, and did not return till after judgment, although the 
summons was left with his wife. 

J. A. Andrew, for plaintiff. 

N. C. Berry, for defendant. 


Kress v. OLIVER. 
Slander — Privileged communication. 

A sianderous communication to the father and other rela- 
tives, of a woman to whom the person slandered is engaged 
to be married, made by a person not connected with the 
family by blood or marriage, is not privileged. 

S. Bartlett, Jr., for plaintiff. 

G. W. Smailey, for defendant. 


Losppe.i v. HAyYEs. 
Rents of real estate of person deceased. 

Heirs are entitled to rents of real estate devised to the 
widow, but, instead of which, she has elected to take her 
dower, until such land is sold for payment of debts, although 
the estate is insolvent. 

G. Bancroft, for plaintiff. 

C. F. Choate, for defendant. 

McCrea v. Marsu. 
License — Theatre ticket. 

A theatre ticket is a mere license to the purchaser, until 
he has begun to occupy aplace under it; and, if excluded 
before that time, he cannot maintain an action of tort. 

J. A. Andrew, for plaintiff. 

H. F. Durant and L. S. Cragin, Jr., for defendant. 


abla abare! 


shige 


TE Sele 


Supreme Judicial Court of Massachusetis. 573 


WoopMAN v. JARVIS. 
Bastardy process — Indorsement of writ. 


A bastardy process is not within the tenth section of 
chapter 90 of the Revised Statutes, requiring the writs in 
all civil actions to be indorsed, in which the plaintiff resides 
out of the Commonwealth. 

A bastardy process in Suffolk County, must be brought in 
the Police Court, and not in the Justices’ Court. 

F. W. Hurd, for complainant. 

A. K. P. Joy, for respondent. 


GILLESPIE v. COMMERCIAL Mutua. INSURANCE COMPANY. 
Service on foreign insurance company.— Statute of Maine. 


A statute of Maine, declaring that in all actions, by in- 
habitants of that State, upon policies issued there by insurance 
companies established in any other State, the writ may be 
served on the agent of the company, or the person who 
countersigned the policy, he being an inhabitant of Maine, 
is valid; and such service on the agent who countersigned 
the policy, will give the court jurisdiction of the parties, 
although the agency had ceased before the service was 
made. 

J. L. English, for plaintiff. 

H. Jewell, for defendants. 


PRESTON v. NEALE. 
Practice — Bill of particulars— Lien. 


The want of a bill of particulars of the plaintiff's demand, 
under a common count, must be taken advantage of by de- 
murrer or motion, before trial, for an order to have the 
defect supplied; the defendant cannot, at the trial, move to 
have the count stricken out of the declaration, for this 
cause. 

When a tenant or occupant, on removing from the de- 
mised premises, leaves certain chattels behind him, without 
any agreement with or license of the landlord, the latter is 
entitled to reasonable compensation for the damage and 
expense of keeping the chattels, but has no lien therefor, 
and no right to detain them from the owner after demand, 
and he will not be entitled to compensation for keeping the 
chattels after the owner shall have demanded them. 

H. D. Hutchinson, for plaintiff. 

T. S. Dame, for defendant. 
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CoMMONWEALTH v. KELLY. 
Indictment under nuisance act. 


In an indictment under St. 1855, c. 405, § 1, it is sufficient 
to allege the offence in the words of the statute, viz: that the 
defendant, during a certain time, and at a certain place, did 
keep and maintain a common nuisance, to wit, a building in 
B., then and there used for the illegal sale and illegal keep- 
ing of intoxicating liquors, to the great injury and common 
nuisance of all the peaceable citizens there residing, and 
contrary to the form of the statute. 

F. F. Heard, for defendant. 

S. H. Phillips, (Attorney General,) for Commonwealth. 


NOTICES OF NEW PUBLICATIONS. 


Rerorts oF CASES ARGUED AND DETERMINED IN THE SUPREME 
JupiciaL Court or Massacuvusetts. By Horace Gray, Jr. 
Volume V. Boston: Little, Brown & Company. 1858. 

Same Reports, vol. VI. part 1. 1859. 

Mr. Gray’s Reports are uniformly well done, and we can only add to 
our remarks on the earlier volumes, that there is no appearance of any 
diminution of zeal or labor on the part of the learned editor. 

The case of chief interest in the fifth volume is Commonwealth v. Anthes, 
p- 185, in which the construction and validity of the recent statute con- 
cerning the province of the jury in criminal cases (St. 1855, ch. 152,) is very 
elaborately discussed, and which results in a conflict and variety of opinion 
quite unusual in this court; three of the learned judges holding that the 
statute does not, and three maintaining that it does, purport to change the 
law as laid down in Commonwealth v. Porter, 10 Met. 263 ; while four judges 
against two declare that if the statute does intend to give the jury the 
rightful power to determine questions of law involved in the issue, against 
the instructions of the court, it is inoperative and void as contravening the 
constitution of the Commonwealth. Upon this latter point the opinions of 
the chief justice against the constitutionality of the law, and of Mr. Justice 
Thomas in its favor, are peculiarly full, learned and valuable. We rec- 
ommend the case to the careful perusal of all our readers. Even if there 
were no other monument of the judicial labors of Judge Thomas (now 
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unhappily ended,) than his opinion in this case, his reputation as an able 
and eloquent magistrate would yet be bright and lasting. 

We can only refer our readers in a general way to a few other cases in 
this volume, which contain decisions of unusual novelty or interest. ‘These 
are Shaw v. Norfolk County Railroad Company, p. 162, on mortgages by 
railroad companies; Ela v. Smith, p. 121,0n the respective powers and 
duties of civil and military officers in cases of riot actual or threatened ; 
O'Neil v. Glover, p. 144, on proceedings against an insolvent debtor for 
fraud or concealment of property; Lyon v. Williams, p. 557, Eastern 
Railroad Company v. Benedict, p. 561, and Bank of British North America 
v. Hooper, p. 567, on the law of principal and agent. 

The sixth volume is to be issued, we are glad to learn, in two parts, of 
which the first will appear in a few days, following thus very closely upon the 
former volume. This part, of which we have seen the proof sheets, con- 
tains an unusual number of new points adjudged. In Commonwealth v. 
Williams, p. 1, we find Judge Thomas again in the minority, but this time 
his opinion is against the constitutionality of the law under consideration ; 
the point being whether the legislature can lawfully declare that the bare fact 
of delivery of intoxicating liquors in any place not a dwelling house, shall 
be deemed prima facie evidence of an illegal sale of the liquors. Nute v. 
Hamilton Insurance Company, p. 174, and Cobb v. New England Insurance 
Company, p. 192, are interesting cases; in the latter it is decided that an 
insurance company cannot by its by-laws prescribe the county within 
which actions against it shall be brought. Fifty Associates v. Tudor, p. 
255, is also new and important, and limits to a considerable extent the 
doctrine of prescriptive rights to light and air in cities. 


Epitrorrat. — The length of the several articles and cases in the pres- 
ent number, and the importance of giving our Massachusetts readers all 
the decisions of the Supreme Court at its recent circuit, have crowded out 
much interesting matter which will appear in the February number. 
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INSOLVENTS IN MASSACHUSETTS. 


Name of Insolvent. 


Residence. 


Commenceme’t 
of Proceedings. 





Aldrich, Benjamin F. (1) Upton, 


Aldrich, Wheeler (1) 
Allen, Hiram 

Amee, Josiah L. C. 
Blanchard, John P. 
Brabrook, George T. 
Broad, Martin 
Brown, Charles W. (2) 
Butterfield, George (2) 
Cafferty, Neal 

Chase, George W. 
Cochrane, Henry P. 
Congdon, Lenner, 
Cooley, Daniel, 
Copeland, Moses W. 
Cross, Lyman D. (3) 


Dickenson, Lyman F (4) 
Dickenson, - rtus L. (4) 


Elliot, Joseph D 
Emery, Charles, 
Fisher, Herman C, 
Foss, Wm. H. (5) 
Gardner, Oran G. 
Gerrish, Joseph, 
Goss, Daniel J. 
Harrington, C. G. (6) 
Harrington, Wm. H. (6) 
Hathaway, Hiram F. 
Heald, Jonas (6) 
Howland, Henry, 
Hunt, Otis W. 
Knight, Wm. H. 
Leighton, Benjamin, 
Littietield, Walter, Jr. 
Lunt, Elias L. 
Lynde, Charles, 
Matthewson, George A. 
Mehan, John, 
Mitchell, Porter, 
Morey, Lyman, 
Patten, Asa, 

Peck, Sherman (7) 
Prouty, Wm. H. 
Rice, Samuel, 
Robbins, John C. 
Russell, Lewis B. 
Smith, Charles (7) 
Smith, Wm. s. 
Southwick, Jesse E. * 
Spooner, Asa P. 
Sweat, Joseph W. 
Swett, Asa, (5) 

Tarr, Moses, 
Wallace, James P. 
West, Wm. 

White, Morris E. (7) 


Williams, Ebenezer K. (3) 


Young, Elijah S._ 


|somerville, 
|Boston, 
Randolph, 
‘Charlestown, 
Natick, 
|Melrose, 

| Boston, 
|Pittstield, 
\Malden, 
Cambridge, 
|Wrentham, 
|Boston, 


Richmond, 

| Williamsburg, 
| ‘. 
Leicester, 

| Dorchester, 
Franklin, 
|\Cambridge, 

| Boston, 
\Malden, 
|Needham, 
|Millbury, 
\Millbury, 

| Boston, 
Millbury, 
|Malden, 
|Douglas, 
West Roxbury, 
Orange, 
Melrose, 
|Roxbury, 

i empleton, 
}Gloucester, 
‘Boston, 

j Adams, 
|Malden, 
|Roxbury, 
Northampton, 
|Royalston, 
Melrose, 

| Walpole, 
\Needham, 
|Northampton, 
Lenox, 
Northbridge, 
Boston, 
Roxbury, 
Cambridge, 
Gloucester, 
South Danvers, 
|Manchester, 
Northampton, 
Richmond, 
Barnstable, 





Fi 


Oct. 19, 
Nov. 9, 


10, 

“ 

* § 

“ 12) 
Oct. 1, 
Noy. 18, 
ss 12, 

“ 27, 
Oct. 19, 
oe 20, 
Nov. 18, 
“ 1, 
* 16, 

* 2. 
Oct. 20, 
Nov. 19, 
> 

“ } i 

‘ 20, 

“ 18, 
3), 





rms. 


(1) Wheeler Aldrich & Son. 
(2) Brown, Buttertield & Co. 
(3) Lyman D. Cross & Co. 
(4) Dickenson & Brother, as individuals and copartners. 
(5) Foss & Swett. 
(6) Harrington, Heald & Co. 
(7) White, Smith & Co., as individuals and copartners. 


* Petition dismissed. 





Name of Judge. 





‘Returned by 
|Henry Chapin. 


Wm. A. Richardson. 
Isaac Ames. 

\George White. 

|Wm. A. Richardson. 


‘Isaac Ames. 

| “ “ 

D. N. Dewey. 

Wm. A. Richardson. 


\George White. 
Isaac Ames. 

| ae 

Daniel N. Dewey. 
Samuel F. Lyman. 
! ie 


“ 


Henry Chapin. 
George White. 
“ “ 


Wm. A. Richardson. 
Isaac Ames. 


William A. Richardson. 


George White. 
Henry Chapin. 
Henry Chapin. 
Isaac Ames. 

Henry Chapin. 


William A. Richardson. 


Henry Chapin. 
Geor - White. 
Charles Mattoon, 
Wm. A. Richardson. 
\George White. 
‘Henry Chapin. 
George F. Choate. 
Isaac Ames. 

|D. N. Dewey. 

Wm. A. Richardson. 
George White. 
Samuel F. Lyman. 
Henry Chapin. 

Wm. A, Richardson. 
George White. 


Samuel F. Lyman. 
D. N. Dewey. 
Henry Chapin. 
Isaac Ames. 
George White. 
|Wm, A. Richardson. 
Geo. F. Choate. 

“ ‘ 


| 6 “ 


| 
‘Samuel F,. Lyman. 
D. N. Dewey. 


* 16, ‘Joseph M.Day. 
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